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MUTILATION and DEMEMBRATION' 


a 


Divided in-rwo PARTS. ; 1 


3 


In the firſt whereof, the Name and Nature of theſe Crimes.and of Proper and 
Improper Members of the Body, are unfolded : The Dottrine of Canonical 
Regularity and Irregularity, from which that DiſtinQion in order to Crimes 
deſctffds, explained : Alſo the Method of purſuing and defending in theſe 

» Crimes; the Competency of the. Judge; the Order of Probation ; .toge- 
theft with the Procedure of the Inqueſt, is ſet down. PRE a FT. 


In the ſecond PART, the Puniſhments of theſe Crimes are handled ; Retal;- 
ation,” which is the firſt of them, diſtinguiſhed ; and the Pradice of that 
© Jpeciex thereof called Pyrhagoricalor Arithmetical, refuted 3 from the Opi- 
:.:monof Divines and Lawyers; and even from the Opinion of the' Rabbrer: 
: ' The, 9ther Sper ies called Ariffotelicel,- Analogical or Geometricql, reconcil- 
. ed to natural Equity,and to the Law of :GOD. The Puniſhment of Awps- 
tation of « Hand, though in many Caſespradiiſed, yet, rejefted from being 
the ordinary Puniſhment of theſe Crimes. Arbitrary Puniſhments alerted 
in place of both ; and a well regulated Arbitrary Power prov'd to be uſe- 
full and neceflary to Judges, for angmenting and diminiſhing Puniſhments; 
in theſe and in other Crimes, according to Circumſtances attending. the 
committing of them. And in both Parts the Civil Law, and the Law and 


Cuſtomes of this and other Nations are compared. 


By Sir ALEXANDER SETON of PITMEDDEN Knight Baronet, &c: 
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| By way of Appendix to the fore-going Book, writen by the Learned Sir 
GEORGE MACKENZIE of Roſehavgh. 
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| Printed by the Heirs and Succeſſors of Andrew Anderſon, Printer to the King's 
| - Moſt Excellent Majeſty. For Mr. Andrew Sy»wſor ; and are to be Sold 
1 by him in the Cowgete, near the Foot of the Horſe-wynd, Anuo 


DOM. 1699. | 
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The Letter MN. relates to the Number in the Margin, and the Letter L, tothe 
Line of the Number. 


Num. 1. Line 4. f- likely r. like N. 4. L 23. f jafurum r. jefiwam N. 6. 1. pen. f. Ditilatts x. My- 
vilatus N. 7+ 1. g. £ pf x: ipfir. N. 19. 1 1. f. irregular r regular N, 20+ 1. 6. to Dienys. add Halie, 
N. 24. 1. 15. f. excecterit r. excecaverite 1. 17. f- Ub, 12. x. lib. 22. 1.18. after Hi. add Cent. 1. N. 35. 
I. 5. f. occaſions 7. affe&s N. 65. 1. 7. after Aſſize. «dd But this muſt be upon ſome Speciality, 

probably becauſe many difficulries occur in the Deciſion. N- 71: 112. f of one other. r. one or 
another N. 100, 1 6. f Hugo r. Uge: 1. 7. &. talitur x. taliter N. 105.1 18, f Lncia r. Lyciae N. 125. 
1: 4: dele it. N. 167: I: 25: t: legem r: legum. N: 170: 1. 7: f honote r: ane, As for any other literal 
Errors, or Miſtakes in the pugation ; the candid Reader is deſired ro excuſe and amend theme 


(1) 


To the Reader. 


| Hen I gave the firſt of the following Sheets to Mr. Andrew Sym- 
: ſo», that he might publiſh them,'twas my Deſire that my Name 

ſhould be conceal'd, to the end that the Read: r ' being leit . 

to his Confectures about the Author ) might alcribe them to 
a perſon of greater Learning, whoſe Reputation in the Worll might add 
more Luſtreto the Work than my obſcure Name could do 3 But the Publiſh- 
er by ſome miſtaken Apprehenſion having prefix'd my Name, has thereby ob- 
ligd me to premit the following Account beyond what the Introdution 
contains, which was all the Preface I at firſt deſign'd. 

The occaſion of my Writing was this; Mr. Sy»ſo», Miniſter of the Goſpel, 
having in the year 168g. retird to this City of Edinbsrgh, reiolv'd, ac- 
cording to the Apoſtles advice (4) to be quiet and to do Theft 4 
his own buſineſs, and to work with his own Lend .that lo (b) (4) R '-4 ROW 
he wight not be chargeable to any ; but (c) eat His own {0} RES. 3: 8. 
bread; and( d) have togive ts him that needeth. And in (2 F- bel. 3- 12. 
proſecution of this virtuous Reſolution having taken him- (4) Ephe/. 4. 28. 
{elf to the Trade, he well underſtood, of publiſhing and ſelling of Books, 
deſir'd from me and his other good Friends, to give him ſuch Encourage- 
ment as might fall in our way. 

Some of the Honourable Society of Advocats, Mr. Symſons Patrons and Be 
nefators, having advisd him to publiſh « ſecond Edicion of the Laws ard 
Cuitows of Scotland in Matters Criminal, written by the Learned Sir George 
Mackenzie of Roſchaugh; and he being deſirous that this ſecond Edition 
might go out with ſome Addition; I was prevail'd with, though unfit for the 
Undertaking, to write the following Apperd-x ; and the Subjett being left to 
my own choice, I pitched upon the Crimes of Muii/ation and Demembratior, 
as theſ= on which leaſt had been written, and. yet afforded variety of Matter 
both profitable and pleaſant, whereot I hope the Reader will be convinced, 
after he has peruſed theſe following Papers. | | 

For Methods fake, I have divided this little Work in two Parts ; In the 
firſt whereof ( containing Matter M:-dico-l:gal ) I have ſpoken of the Names 
and Nature of theſe Crimes, and ſhewen they can only be commitied on p/0- 
q Members of the Body; and from thence 1 have taken occaſion to deſcribe 
both proper and improper Members, and to ſhow how far the diſtindtion be- 
twixt them, aroſe from the Dodqrine of Cansnicel Regalirity and Trregi hiri- 
#y 3 I have likewile ſet down ſome general DireCtions for forming a Lybel, 
with the moſt remarkable Defences ; and ſome Obſervations anent the Com- 
petency of the. Judge 3 the Method of Probation 5 the Inqueſts their Proce- 
dure; intermixing now and then, with Citations of Law, lome pertineat Pal- 
ſages of Hiſtory, to divert the Reader. _ - 


J.y a 


' In the ſecond PartI have conſjdered the Puniſhments of thoſe Crimes; and 
have handled Retaliation (which is the firſt of them }) as a matter Hifter.co- 
theologico-juridical;, and refuted the Species thereof, called Pythagaric.l or 
Arithmetical; and reconcild the other Species, called Ariſtotelical, Anilogical, 
or Geometrical,to NaturalFquity,and tothe Law of GOD. And that for clear- 
Ing a Debate in the Books of Adjournal about ftri& Retaliation.l have allo dil- 
courſed of the Puniſhment of Ameputetion of a Hand, and rejected it from being 
the ordinary puniſhment of thoſe Gs and have aſſerted Arbitrary puniſp- 
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went to be the Ordinary 4 and deſcribed Arbitrary puniſharent in the *Gener * k 
, » ral; and ſhowen how tara well regulated Arbiirary Power is uſeful and neceſ- * * 
- fary in Judges; tor fatisfaCtion of ſome who are (candalized-atthe very Name 
of every thing call'd Arlzira'y 3 and laſtofall, I have end@voured” to dear 7 
the Senle of the ancient Statute of King Robert the Second, which declares the, 4 
Lite of the M»tilator to bein the Kings Will, All which is more particular- ” 
ly held forth-in the Summaries -pretixt to each Part, which, accotding.&6 the. 
Method of Farinacins, contain au Abridgment of the Heads they. relate tos; 

In the performance oi this Task, I have adduced the ,Teſtimonies of \Pþy- 
ſicians, Divines and other Authors, as the Subje& of each'df theſe Parts Yre- 
quired, and have compard them with the Citations of Civ;1 Law, and DD, 
and -Decifiors, in the Booksof Adjournal, and have diſpos4 themin ſpch"s" 
Method as makes the Work altogether new. and yet no part of _ the Criminal 
Law needed more te be known, becauſe the Crimes I treat of, have frequently, 
occurr'd, and mult occurſo long as the Wickedneſs of Man prompts him to 
Revenge, * | . Sy 

Thei things being premitted concerning the Occaſion and the Matter ofthe, 
Appendix, I crave leave by way of Apology to repreſent 3 firſt, That when I 
enter'd upon this Task, I defign'd to comprehend all T had to ſay, in fix or * 
ſeven Sheets 3 butone Thought following upon another, ſwell'd them to the 
Number they now appear in. Next,during all the ctimeI was employed about 
theſe Sheets, I met with frequent Interruptions from a long and tedious Sute of | 
Lew, ſufficiently known. to be, juſt on my part, , where through T was obliged 
ro give in every Sheet,as it was finiſhed,to the Preſs, before. I had time to digeſt 
another, to ſatisfy the Importunity of the Printers who frequently called for 
them: and this did {o haſten and drive me,that I was forced to take Hours from 
my Sleep to Reviſe and Corrett the Sheets. This Precipitation occaſfion'd ſome 
Literal, Miſtakes, and ifeven Errors in Matter ſhould appear, (508 I hopethey 

| will not)I may be allowed toexcuſe my (elf in theſe words 
Þ Probabil,1;b.1. of the Judicions Noodt. + quod nimis acceleratio Sept 
c. I. N.1.  efficit ut Anime, dum pluribus intenditur, variet etque” 
ab alia aberret F at ſti dicenda faciendave ropeſnerats Pros 
viding I do frankly.acknowledge the Errors how ſoon the i be diſcovers 
ed; and thisI notonly promife to do, but allo will think it tmy Honours 
Fr en after the Example of thefamous Papiniav; who (thongh h 
(a) L..fin, C. de was dignified in Law with theſplended Titles of Difes ifs 
inſtit. .& ſ#bſtit. ſimua ( 4.) prudentiſſimus ('b_) acutifſimus & merits an | 
Cb) /. 14: C. de © aliss excellens (6) homo excelſ ingenii ( d'); and laſt, © 
apy min. all with the Title of Meximas Popinianas { « yet thopg' 
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Ti fer 1n another Wy ſtinian Ct) Hoang "his Thou f ya | 

( &) Noel. 4- C. ' approves the 2d, before the firſt ( 7 }; and juſtly,forReaſs 

6.vir[ ſed & hoc. ſhiould not be Tiled bythe \illbue have the command oves » . / 

CE 4.6, S- 1-F.  itzthis being that nobleViQoxy,of 4 man/oyer hiniſelf,com- 
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| TREATISE. 


MUTIL ATION and DEMEMBRATION 
PART TI. 


WHEREIN the Name and Nature of theſe Crimes, and of Proper and 
Improper M: mbers of the Body, are unfolded : The Dodtrine of Canonical 
Regularity and Trregularity, from which that Diſtinction in order to Criwes 
deſcends, explained : Alſo the Method of purſuing and defending in thele 
Crimes ; the Competency of the Judge; the Order of Probaticn ; toge- 

ther with the Procedure of the Inqueſt, is ſet down. As alſothe Civil Law, 
| and the Law and Cuitoms of this and other Nations are compared. 


| 


A. 
_—_— 
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By Sir ALEXANDER SETON of PITMEDDEN Knight Baronet, &c. 


gn ER 


Ey way of Appz»dix to the fore-going Book, written by the Learned Sir 
GEORGE M ACKENZIE of Roſchargh. 
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Printed by the Reirs and Succeſſors of Andrew Ade: for, Frinter to the }; 
King's moſt Excellent MAJESTY. For Vir. Andrcw Symon: 5 an:] are 
to be Sold by bim, in the Comgete, near the Foot of the Horſe-wyn2. 
Anno DOM. 1699. 
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MUTILATION & DEMEMBRATION, 
(by way of APPENDIX to Sir George 
Mackenztes Criminals: ) Divided in- 
to Iwo Parts. 


LAKE. L 


W hercin the Nature of the Crimes or Delifs of Muti- 


lation and Demembration is Confidered, I ogether 
with the Method of Purſuing and Defending 
therein, © 


Summaries, 


Intreduction, Shewing the Deſign of this APPENDIX. 
Mutilation ad Demembration, by ſowe are treated of among Injuries, and 
notimproperdy 3 by others in the Title of Murder: with the Reaſons why. 
This Tra#at is divided into two Parts : The firſt Part treats of the nature 
f theſe Crimes or Delis, together with the m12thod of Purſuing and 
ending therein. The ſccond Part treats of their Puniſhments. 

The —_ Accept ations of the Words Mutilation and Demembration, and 

of their Synonymons Words, Mutilum, Mutilatum, Curtum, Decurtum, 

Deſcifum, Detruncatum. 

5 - Howthe WordMutilation is to be underſtood in Cap. 11. Stat. Rob. 2. and 
in our later Cuſtom of Speaking. 

Mutilation a»d Demembration are Names of Crimes : and one wha wants 
« Hand, or other Members on other occaſions, is not properly call'd Muti- 
tilatus or Demembratus, ſed Mancus. 

Mutilation «:d Demembration deſcribed and diftinguiſhed from Debilita- 
tion, which is the weakning of « Member without taking away it's total uſe. 

Mutilation ( /;ke Homicide } diſtinguiſhed into Voluntary, Neceſſary, Ca- 
ſual, and Culpable. | 

Mutilation and Demembration are call'd As of Privat Violence, to diſtin- 

gniſh them from Ads of = ou 


\ 


10 Mu- 


E \þ WE 

10 Mutilation, why deſcribed by the Word Hurting, and not Wownding. 

11 Mutilation and Demembration being committed on Members, are thereby 
diſtinguiſhed from Homicide. | 

12 The laſt Words of (he Deſcription of Mutilation | to that Degree that the 
Member ceaſcth 10 be uſeful | hold forth, 1. That the kart Member muit 
be nſcful. 2. That itloſeitsuſ:. 3. That it be irrecoverably Io.” 

13 Thisleads us to enquire what is a Member,becanſe it's in ſome caſes allcdgd 
that the hurt part of the Body is no Member. 

14 Members divided in principal and ſubſervient, and both deſcribed. 

I5 Andin proper ard 1mp" oe r, ard both deſcrib: d. 

16 The ation ard uſc of a proper Member deſcribed. 

17 Tboroh Mutilation be d-(cribed, by it s rendering a M. mber uſeleſs, get it 
is not th reby confounded with Demembrarion. 

18 7! Canoniſts in their Diſco ſes of Canonical Regularity and Irregularity, 
give light to the underſtanding of the nature of proper & improper Members. 

19 Canonical Regularity and Irregularity deſcribed. 

29, Sore Defe4s 1 the Body are Cauſes of Canonical Irregularity 'ix the 

Romn Church. as had been formerly under the Levitical Law 5 from 

' whezice that Cuftom ſeems to have dcſcer ded tothe Heathen Nations 3 and 

lai? of all, 6-me in to the Church of Rome. 

21 Deſ+T- of the Body wire either natural or accidental ard among other Ac- 
c14 Wm f, Were Of caſuoned by the Crimes of Murlation a»d Demembration, 
which |ometioes rend. id the Agent, and ſomctimes the Patient, and ſome- 
times both. ir cenlar. 1 

22 A Rule taken from the Dofrire of the Canoniſts arent irregularity, where- 
by to know when Mutilation and Demembration 7s committed, in order 
to fer Puniſhment. *. Ky | 

22 Of M mbers in particular where, Firſt, 1t's prov'd that the Eye is a proper 
Member. ; | 

24 A man may be d:memlred of his Eyes two ways : Firft, Formaliter, Ly 
having ther deſign dly pull'd but; which atrocious Crime hath been puniſlid 
by Reraliation. 5 

25 Aljo-« man may be demembred'ef bis Eye, by it's being wonnd:d to that de- 
ere, that it withers or conſumes, and ſuch a man is ſaid to be” mutilated 

Quilt :nti liter, | 

26 The Fye mar be mutilated, either by a total abolition of the Sight 3 or by ſuch 
a diminution as renders the Sight almost uſcleſs : which is deſcribd and 
ill ſtra/2d by Examp ers 

27 Dp avation of the Sight as deſcrib'd, ;; a not Mutilation. 

28 The Tongu- p:ov'd to be « Member in the proper Senſe. | 

29 The Tongue is ſaid tobe demembred, when cut ont by the Root. | 

20 The Tongue js ſaid to be nulilated, when ſuch a part of it is cut off, as 
hinder. it to ſpe:k to Underſtanding, although the Law will hotd him (a+ 

nus as io Red; ib:tion. , i 

31 Wieher the. Lips be Members in 4 proper Senſe. | | 

32 Whether the Teeth þe Mcmbers in a proper Senſe ? Arguments for the Ne- 

Al7VE. 


33. Arguments for the 5 ns" 6: 
34 Arguments for the coative Ar ſwered. 


35 The Nole 7s a member in the proper Senſe, prov'd by Anthorities. | 
36 It's prov'd by Exper jence, which teaches that it is the only Inſtrument f 
melling, 4 


37 An Objetjon Anſwered, 


38 Thoſe 


\ 


(33 

38 Thoſe who deny ihe Noſe to be ihe Inſtrument of Smellirg, do acknowlelae 
it to be the Inſirnment of other diſtin Operations; and co: ſ.quenil; a 
Member in t/e proper Senſe. | : 

39 The Far d {rribd : Ard Aitingui) \'d in Internal, call 4 Auris 3 and Exe: 

nal, call d Auricula. The frrit yielded to be a Mcmler in tte tropcr 

Senſe, a: d the / cod comtroveried. 4 

AO Phyſicians and | awvers for the Neeative. 

AI Phyſicians and Lawz ers for the Aﬀerrwative. 

42 Suares 4d /acchias agree to the Affirmative, hic & N. ſeq. 

43 If Amputation of a puri of the Auricula, infirs Demembration ; ATorted 
by Suires, Deny 4 {y Tacckias, and ſo dc d a : 

44 The Chin vs proper Member according to Farinacius 3 av therefore the cnt 
11g off of the Chin i:fcrs not Demembration, Ls, yt is puniſvaile as a 
Delict or Riot. 

45 The Beard 7; noM mbher, yet the crttiono off thereof avant tie O :-220» 6 will. 
zs ſeverely Puniſhable, even pxna incidentis membrum, acc:rding to 
Baldus. | 

46 The Paps or Duggs of a Woman «re Members in a proper Senſs. 

47 IVbetl. r or yot the * ron!yls or Vertebrz bs M. wbers in 4 " m r . ſe. 

48 Caſtratio virilinm 3s a »oft atrocious Demembration, and /cvere?; priiſh- 
abl:, hic & N. in'ra. 

AY The Hand, how taken in 4 large Sex ſe, ard how in #- »errower St 1 ſe. 

50 . The Hand.becavle it performes mot nſeſnl © diſtin Operaticns,is witl out 
all Del ate, 4 moſt n(eful and proper Member. , 

51 The Leg i allo an ulrful and proper Member. 

52 Whether the Fingers a»4 Toes are Members per ſe, or only parts of the 
Hands ard | ect i no: agrve 4 4 101g the DD. 

53 For the Nega'ive, viz. that Digirus non eſt Membram, are Bartolus, Bal- 
dus, and many oth ers, both Lawyers and Phy licians, 

54 Fr. Suarez ſeem: to agree with the Neeative. 

55 Cajetan and SCtO are for the Afr m 1c. 

s6 Suarez. «&« the par! of a Ruconciler betn ixt Cajetan and the other DD. 

57 Digitus fond 10 be Membrun, by mary Deciſions in the Books of 
Adjournal. 

s3 Arg «ments to j«ſtifie the D. Ciſions. 

59 Whether it be more prop-r to Jy, the Fingers are demembred. or the Hand 
is demembred of 11g Finoers, acwording to Fortunar. Fidel. 

60 Anſwers to ſome Laws .ddacd Ly the Di). 10 prove that the Fingers arc 19 
Members. 

61 The Toes or digiti reds are propert; M-mbers, as tle Fingers of the Rand, 
becauſe of their ul eful, ſ 

62 Wondcrfil Pr formances done with the Toes of ſuch as kave been Born witk- 
out Hands | 

63 Detruncation of a Withered Hand, zifers the Crime and Pain of Demem- 
bration. | | 

64 The cutting off of a proper Member from a dead B»dy,d th not infer the Crims 
or pain of Demembrarion. 

65 The wſe of this Diſc u ſe of proper and improper Membcr:, is for the unaer- 

} ſtanding of general Statntes con erning Members. 

66 All Fudges competent in Homicide, are likewiſe competent in the Crimes of 
Murilation ard Demembration. ws 

67 Barons of Barony are not competent Fudyes, neither is the Privy Council. 

68 Thoxgh the Privy Council cannot decide, yet they can precogne/ce, and d.j- 
charge the. Jultices to proceed. 

[ A 2 ] 69 Five 


— 


C'4 ) 
69 Five Cautions for forming the Libel. 
70 The Deferces are dilatory, or peremptory ;, and both deſcribed. 

71 The firit dilatory Deferce againit Mutilation 7s, that Tear and Day is not 
claps'd ſince the commilting of the Crime ; with the Reply thereto. 

72 This Defence takes no place againit a Libel of Demembration. 

-2 If the Pmſ:it be both for Mutilation and Demembration, the Purſuer may 
pals Py the Mutilation, and Inſiit within Tear and Day for the De- 
membration. 

74 The ſecond dilatory Defence is, that the: Caſe is ſubmitted, 

75 The firit pcremytory Defence is, that the mutilated Member 3s recovered. 

26 The Defence of Recovery, is only relevant againit a Libel for Mutilation. 

77 The ſecond peremptory Defence is, that the Caſe being ſubmitted, the Arbiters 
have decerned. 

78 The Juſtices ofi-times recommend to the Parties to ſubmit. 

79 Mutilation aud Demembration, are bxt privata dilida. 

80 The thrre peremptery Defence is, that the King has remitted the Crime. 

81 The fourth feremptory Defence is, Diſhimulation : but this muſt be very 
apparent and evident, otherways it's not relevant. 

82 The fifth peremptory Defence 1s, Res judicata. 

83 The ſixth is a good Defence,that the Council have precogneſc'd and diſcharg'd 
the Fuitices to proceed. | 

84 Sonretimes the Council remit to the Juſtices to precognoſce. 

85 The ſeventh Alledgance of Self-Defence is relevant here, as in Homicide. 

86 Selſ-Defence is not relevant againſt one clothed with lawful Authority. 

87 Theeighth is a good Defence that the Wound was Curable, and the Mutilation 
or Demembration was ex malo regimine. 

83 Al. who are Aﬀors Art and Part, are lyable. | 

89 Whether it be a good Defence that the Party mutilated or demembred was 
«t the Horn. 

go A Pannel at the Horn,' muſt relax before he can be allowed to propene his 
Defences. © 

01 If ſtrit Retaliation be cravd in the Libel, the Pannel muſt debate how far 

", the Jewiſh Retaliation zs obligatory. 

92 It is a good Defence that the Purſuer did Mutilat or Demember himſelf. 

93 Whatever Defence is competent againi# Homicide, 3s alſs competent againſt 
Mutilation ad Demembration, mutatis mutandis. 

94 Two things to be noticed in the Probation of theſe Crimes or Delis. 

95 1. What's evident to the Judge and Inqueſt by Ocular InſpeFion, needs ns 
further Probation. 

96 2. If Mutilation be only pretended, then the Trial muſt be either by the Oath 
of Calumny of the Party pretending to be Mutilated 3 or by Witneſles ; 
or by Skilful Chirargeons, who muſt declare their Opinion upon Oath. = 

97 The Teilimony of Phyſicians a»d Chirnrgeons, 7s not probative, unleſs upon 
Oath, which is agreeable to the Opinion of the DD. and the PraGice of 
Forraign Courts. Three Caſes wherein they not obliged to Swear, 

98 Afſliſers ſhould be perſons more than ordinary intelligent. 1t's alſo neceſſary 

that Advocats ſtudy the Queſtiones Medico-Legales. 
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He deſign of this Appendix is, to treat of Mutilation and{:De-:1 
, . membratids onuttod;by the learned Author of the toregoing Bouk. 
And if the worthy Gentleman. had liv'd to favour his Countrey 
with a ſecond Edition 5 it's likely he would have enlarged upon 
the whole Titles of his Book 3 and ſaved me the pains of this Addition, by - 
writing on it to better purpoſe. | | | 
This Subject is handled in the Title of Jjuries, by P. Arodins. rer. judicat. 2 
lib. 6..tit. 5. cap. 20. Matth#us decrim. tit; 4.:caps 2. . Carpz. prax. critmw, þ. 
2: qn. 99. N, 25. Weſenbecins © Loes- ad tit. ff. deinjur.. and by many 
others; and even by the Text it ſelf; F- 7. inſt de 3njur.. And itcanntot be de- TY 
nyed, but to cut off, mutilat, . or diſable a fheceſſary Member of the Body, is AL 
one of the greateſt Injuries that can be dont to it ; for not only doth it de- + 
torm the Body, but renders it ubfit for Ation 3 and jn- many placts. makes 36 
the injured perſon incapable ot:the Office of the Pr ic iihood,. as we ſhall ſhew, 
N. 20. fra : So that theſe Crimes or Delidts are very. properly-handled in 
the Title of Injuries: Yet others, 45 Covarrav. relid.:; de Hemicid.. Farin. 
prax. crim. 4: 119: til. 4. infp.': 4. and Loes ad tit. ext» dt homicid. treat of "2 
them, in the Title of Homicide or Myrder; as: our Authorvery properly calls Ne 
it; iand theſe Reaſons may ſerve to juſtifie them. #Firfl, Becauſe the (ixth ad 
Conimand, Thos ſbalt not kill, Exod. 20:'13. prohibitesthefe Injuries as De- 
grees of Homicide, and for this cauſe the political Sandtions added cep. 2 1: to 
explain and defend that Command, firſt of alldeclare the ſevetalcales of Ho- 
micide from verf. 12. to verſ. 24. and then the calcd of: Mwrlation and De» 
membration, v.24. and 25. making this propattion betwixs. che Pumfhments, "_— 
that as Life muſt go tor Life, ſs Eye for Eye 5: Toothfor Tooth, Hand for SC. 
Hand, Fcot for Foot. Secondly, Thele Critnes, becauſe of their Similitude by 
and. Relation to one another, have many'common Rutes-for  judping them, 
which feetns to- be the Reaſon why they are «oujoyned;in our 4nctent Laws 
and Adts of Parhament; ascap. 11: ſtat. Rob:2. And: AZ 28; Par. 2. Ja. 4. 
and AZ 118. Par. 7.74.5. Bus, this Controverite being ofno moment, the 
Readermay append this ſmall Treatiſe either to the Title' of Mxrder or of In 
jarzer,, 48 he plealts: | * it anus k - Sieff 4 
- - Lhavedivided this lictle Tcaftat im two Parts; In the firſt, I conſider the 3 rat 
Nature of theſe Crumes or Delidts, rogether-with the Method of purſuing and F: 
defending in them. - Inthe (<comd; I confider :their | Pains-and Puniſhmenes. 
The Matter of the firft Part is) aredico-jwridzcals, arid, forthis cauſe, the Phy- 
ficiansand Lawyers have beeri mutually aſliftidg toecachorber. And the caſes 
reſolvedby them, are called, £yzi7rones #etlirt>legalen. This Subpett is ule- 
fub to be known 5 and the wickedneſs and& vwind«tive Naturte of Mankind.has 
made the knowledge thereot necellary; Avgitsufctul fo.itsdifficult, and is ac- 
knowledged tobe (o, by Fartawatur Fidelis,: nlearncd: Phyſician, who having 
written 'a Book me O.7ew, de Rilationibus Medicoram, wwhich {for clearing 
the eafes-whirein Judges are 16 ue to ca[l forthe Advice of Phyſicians ) be 
lib..2. tit; :de Mutihivione, inwroduces his Diſcourſe withithefe words': Howd 
parve deffecultarq uibaſurm wedicis interdune off ortar, ſo; quzmeto « judice domn- 
tilieeftteferendinrs; fhio enim woe ofle qiid ran. ſcreutiurnm titulo'fe vn: - 
tent, . quid tameniipſas fit mwitetiopterd igner ant. And. thei 'IDifticaicy appears 
in the different Sentimentsaboun'tt; Tim frond Part is Theolog/coguridzal, 
andharh tanly thorny Queſtions ih i, efpetially. abourrhe pain ob Reaglss- 
37118 bo rh by et bottyDivimesarnl 'Lawyets, 4nd yet lewhare 
writteon cheſe ewo Delidts,” as'Daficts deſerving paniſhaentc. It's'trae the 
Caronits rave confidered hem 2s they areths Cauſes of Canonical irvegulati- 
ty; andmany: of the'C05/iarralfobave confidtred cher 2300! that erid ; but 
they: ſay lictle of them as they are pos Crimes, which has induced me b- 
make 
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they diſcover any Miſtakes, as perhaps they may,they'll do me a favour tocor- 
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For atiderſtanding the different Expreſſions of the DD. it's neceflary to 
remit, that the words Mutilation and \Demetbration, "are variouſly taken 
y Divines:and Lawyers, as alſo by Phy ficians (* whom Lawyers uſe tocontulr 

in ſuch Matters.) By Msti/at59 we' commonly underſtand the Ceflation and 
P:ivation of the Office,and diſtin Operation of a Member,albeir no Particle 
© of it be cut off: And by Demembration, we underſtand the cutring off of a 
Member, and in this ſenſe we find theſe words uſed in the Journal Books. But 
Fortunat Fidel .diG.lib.2;ſe&.5. cap.1. makes tife of the word Debzle, to ſignitie 
that which we call a mutilated Member, andiof! the words mutiium., matilatum, 
eartumn,decurtatum, deſciſſum vel detruncatum 5 and of the Greek word Colebor,as 
Synonymous words, to fignifie a Member wanting anextreme part; and cites 
the words of Ariſtetle 5. Metaph. cap. 27. Mutila ſunt, non cujuſve particule 
privatione, nar fi carnews aut | ſplenem tollas, non propterea. nutilus remanebit, 
ſed fiextremitatem, 'aty; hanc non onnewr, ſed que, tots ablata, generationen 
won habet. By which-1t-appears that the Nature of Ms1:lation, according to 
Ariſtotle, conſiſts in a Want or Defe& of the extreme parts of the: Body 
which cannot be repaired. And'ſo Galer de diff. Morborum, cited by him, 
defines Matilum to.be, cui pars altqua corporis eſt praciſa 5 and affirms, © that 
Mutilation may be of Eye, Ear, Noſtrils, and of any fleſhly part ; as of the 
Tongue when the half of it iscut of And-again, did. ſel. cap. 2. he cites 
Galen. 1. de diff. /pulſ. 11. deſcribing mntilatos ac decurtator:pulſus,. to be, 
ibus de priore magnitudine aliquid'deeſt. And in that ſame, place Fortanat. 
Fidel ſays, on quueerng; ſubſtentie jaFurum mutilam conſtituere, nam ſiquis 
4 proximp ortn, aut'ſthe' manu prodierit, aut aure, aut parte aluyua fimiliter fuerit 
deſtitutus.' non mutitunsillum ſed mancum proprie - nuncepebo. And fo he con- 
founds Mutilation and Demembratien, and alſo makes them to he As of 
Violence:- In like manner, Barboſa, ' de off. © poteſtat. 'Epiſc. aleg.'42. N. 
ro. by mutilated Members underſtands theſe, que aliquo modo preciſe & ol- 
trancata ſunt. And the Gloſs and Panormitan (in C., de accuſe in vetb. De- 
bilitatus affirm watilume dici, thi membrum. aliquod abſciſſum ; & mancum 
dici illum, cui membrumdebile fadum. And this fenſe of the Words is ap- 
proved. by Covarruv. dif.relitk. 3; de Homicid.Num.8. in fin. Calvin in Lexie. 
following Spigelizs,; by the word :Matilatus, ſeems likewiſe to underſtand 
one who;:1s demembred, becauſe | he explains the word Matilatus by the 
words corpere diminatus, Mutilati, lays he, i. e. corpore diminuti. | And fo 
the word is taken” i» Gloſs. ad'F.'3: tif. 53. lib. 2. Fender. ' This is what My- 
tilation\ſtgnifiesaccording to the DD. above cited, and in the ſame\ſenſe is 
always taken by Faria. fragm:icrim: part 2. Argument. de:irregularitete quan 
quiscontrahit propter membri mutilationem. Num. 581. ©: ſeqq. FE 
I-findithe word Ms7iletien in King Roberts ſaid Statute 5 and in my Opini- 
on, it's there taken fos Dewewbration; forit'sthere ſaid,” If avy war mutilats 
another, or wounds, or chart him be forethought felony, - and the Party: grieved 
purſue him beforea' Fudge, ſuch Form and Order ff Proceſs ſhall be led againſt 
hims,.. as is. ordained» againſt « Man-ſlayer. Now either the word Mutilation 
muſt fignifie Dewembration, or it will follow, «that Demrembration is notin 
the Statute; andithat Mxt:/ation which is leſs than Demembration, is puni- 
ſbable as Homicide :-. For the following words of the; Statute, ordain the 
Antilator to be tryed by an Afyze, and it he be convicted; his Life to be 
redeemable ; whichſhews that his Life, fat:committing#þat Crime, isinthe 
Kings Will. And therefore for correfting/this Miſtake; the At 22. Park 3. 
Ja. 4;-conjoyns Slarghter and) Demembration, : without mention of Matil- 
tion. In our later Cuſtom of Speaking, and in-all the Jorrnal Books —_—_ 
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futihy ton: hgmibies only the taking awap.the'pſc.of. 3 Mediber, : the Member | 
{l ;emaining. with the Body : and {o 354 leſs Grime than, Dewembration;which | 


rding to the notation of the word) ſignifies Obtrancatian,or aſeparating a 
mber froen the Body:and ſome'DD.do Shadketons apg.diltiogniſtehem. 
«1r's turther go beremarked, that Matilation-and Demembration, -: properly 6 
taken, are Names of Crimes, or if you pleaſe of Delids,and ſo they arc tobe. 
underſtood ini theſe Laws and Atts of Parliament; and therefore it is.that in 
AZ 6.P ar. 16. Fa. 6. the Crime of Mutilation is exprefſed by that' word in 
the. Narrative of the Act; whereas the word Awputatien js, made uſe of in the 
Statutory Part, to expreſs the Puniſhment of cutting off a Hand 3, and in like | 
manner the words «b/cindere & awputare, are made uſe ofito that end, im . 3:- 
Q& Antb.. ſeq: c. de ſerv. fugit. & novel 1.34. cep. 18. And hence the DD: calls - 
this, puniſhmentpera ampruia'ionic. Caps. prax. Criminal. p.1. quigs N43,455: 
48. _ This 13 the moſt ordinary way ot expreſſing it ; Yet I find. mention of 
pens mutilationis membri, in Cabal reſolut. crim, cent- 3. caf. 36: N. 25: Job-. 
ſerve allo,that Paulus in 1.10. f. quiteſt. fac. poſe making mention ofone who 
loſt his Hand by accident, makes uſe of the words qui manus amiſit, and (ayy 
not, quit Dutilajus vel Demembratus. And ſucha one is rather called Mencys 
than Mutilatsr. | bh hk -"I i 

 Metilation then,: as it's the name of a Delict, may be deſcribed to be, 4 7 

voluntary AG of privat Violence, by which,one hurts « Member of anothers Body, 
to that degree,that the Member ccaſeth io be »ſeful;And this is commonly done by. 
cuttipgthe Nerves and Sinewsby which the Member is moved. Dewembrati- 
01,'.i5,4 farther, d:gree of this Violence, by .which a Member is cut off and ſe-/ 
parated from. the Body. And D-bilit.ios is betwixt the rwo, and ſjgniſies 
withas the weakning ofa Member without taking away it's total uſe. I lay 
with us, for Cabal. Cent. 3. reſol. caſ. 236,, N; 23. defines Debilitation to be 
Inpeditio principalis, &- proprr officii .ipſts membri, which upon the Matter, 
15:all ane with Matiletion; and all others do the like, who confound the 
words Mutilation and D-w:mbration, to (ignitie the ſame thing. _.. 
-  Tcall Mutilation and Dememlzation |. Voluntary AGs, T to diſtinguiſh them 8 
from the like deeds done in Defence. And hence wedividetheſe Crimes as our 
Author does Homigide,. into, Voluntary; Neceffary, Cafual and Culpable; or. 
more. largely, as Carpz.p: 1-4, 1. N. 13. to.,whomlT refer; . Or with Zoeſ. ad 
tit: ext. de emicid, N.2. we may reduce all to theſe four Heads; viz. Volun- 
tary 3.and that is either unlawfyl: As when one intentionally defigns tomutilat 
or dilmember another without juſt cauſe 5 or, Lawful, ,and:that again is either: 
Neceſſary and Defenſive, when a Man does, theſe Deedsin his own Defeyce. 
Or P.rilive ſuch as 1s inflicted by Authacty of the Magiſtrat. Or Caſa: 
which falls outmeerly by Chance : ;As ifa Man defending. himſelf, ſhonld ac-- 
cidentally hurt aBy-ſtander, Or Culpable,: which although. it be not deGgned, 
yet it js not meerly by Chance., os. I FM 

We lay [. An, AF of privat Violence } to diſtinguiſh it. from AQg of. puni= 9 
tive Juſtice, As when puniſhinent of Amputation of zHand is inflited-by Au: 
thority, whichis alſo an Act of. Violence, .in-chat ſenſe; in.-which aMan is aid 
to'dy a violent Death who diesby the hand. of the oubſick Exe tiemer.. Such 
Puniſhments we read of, frequently inthe. Journal;:Bogks, to be inflicted up- 


2n notorious Robbers and Malefattors,.. 28 6, Feb. 1618, /1n the.caſe of Jawes 


orgleſe.. and 25, March, 3667, in thecale of Patrixk Roy Mackgrezor ; (and 
ki Acomplices whoſe Src wastohaye height Hands rk cur of 
and tnen 'tO Di anged. : ay? 
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We lay {.\ Hurts « Memier ] andinot [wounds 2], : Firſt, toſhaw that. 10 

Bio tips, and, Qemembration may be. commitred without « Swaxd.or ſuch 
Weapan, , And. therefore the ſefiices 

committed by breaking — i 


 ſuſtained- Mutilation of. a Leg, 
reftling. 6. June 1627. Leſlie againſt 
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ui 
membration;” which is committed by Apatation of % Member. 
11 'By the word ( Member) we deſtinguiſh both Matilation and' Demembrati- 


12" |. The laſt Words of the-Deſcription of Mar:lation|[ to that Degree, that the 
- . Membe' ceaſeth to be'ſeful- 3. e. catiriot performits wonted Operations Car;z. 
dit." prax. rim. p.' 2: q: 99. N. 25; ) hold forth. 1. That Mztilation and 
Demiembration are cortimonly-commited on uſeful Members. '' 2. That every 
Wounding or Diſabling of a Member,  infers nor the Crime amd Pain of My- 
tlation, though there /be"much effofion of Blood; Ubbus tn E.'T: gat lirits 
vel voventes. N. 8." Niver : ibid; N. 22.3. Suarez. de cenſurrs dift. 44. Fett. 2, 
N.6. Batthe Member tuft ceaſe to beuſeful;and yet wounding, er ſe makes a 
Deli&, puniſhable by the Judge Ordinary,that's to ſay the Sheriff, to whom 
the Juſtices are in uſe frequently 'to remit it. 3. That tho' rhe Member may,by 
the Strok irreceives; Toſc its uſe for 4 time, yeti6It recover irs vſe,the Aon 
"of Mutilation ccaſeth ;; arid: by the praftice of the Juſtice Court, Yeae ' and 
Day is allowed to expet Recovery; withm which time, Aﬀion for Mar;la- 
fion cannot be ſuſtained © a5 we Thall ſhew when'we come to the Defencts. 

13 | And thisbrings ust6 a main Poſtit; which is, to know whit is meant by 4 
Member of the Body,' tb'infer the Crimes ati Pains ot Mutilation and” De: 
membration. This Jy Famam point, becauſe” the firſt Defence that} uſes 
joys rm agaitſt a -Libet of Mh#Hation or Demembration; as for Ex- 
ample of a Finger,” 'is, that 4igitsy 0 eft rmembruye,whereofler a Jarge Debate 
Nuw. 54. & Jeqq. nfr#. And to prove this,” the Pannelor Defender appeals 
tothe Teſtimonies of Lawyers 4tid” Phyſicians 5 wherefore it is fit we ſhoutd 
iaquiretrtto their (1:7 any concefning the Definition of a'Member. 

14 _ Membrum, or Member, ( which comes fromthe word \»erjor metiris, to 
* Divide Cib4). reſet: ef: 3: 8 926. Ns. 7-36 vatioolly "diſtivguIſked. 


Firſt; Some are mcipat Mawbers, which doperat by thewſelves';, ftig\ | 
doth Thigus, jy thao; "aint of, Greient, as the Teeth and js, 

15 - Apt Tornczrecalte: be ih's prope} and! firid} evle'; others; inn 
bavge e Sehſe, "The | a I the a and frailar 


; erves and Veihs; which are'of the ſame 

ber is defined to be, d continued part of the Bod ten of Commit? 
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ens ay chk&H! the whole Body, and in this Improper'Sehſe, a Mem- 
Hiuboolirs, thi 
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nt. 1.N. 5. 6.& 7. where hecites Avicenne the Author of the Defivition. 

at itr the ftriff and proper Senle, a Metnber isdefined to be a Particle, or part 
of the Body, 10t tirtumſcribed on all jedes, nor joyned every way to the Body, nor 
to another Member of the Bady, . And this agrees to all the extream parts of the 
Body, and make$sthem to be proper Members. And {o EF ortunat. Fidel. de- 
fines it, did. cap.'t. Andhetakesit from AriiZotle and Galen. and Coverrev. 
follows it, [nj:. refefF. 1. de howicid. N. 3. But they both and Zacch di, loc. 
givethis as the more commonand received Definition, viz That it is « part 
of the Body, performing a proper and perfet? AFion and Operation, which no 0- 
ther Member can perform, and which ctaſeth to be { aabzigrn, if that Member 
ceaſe ro be. And this Definition is embraced by Suarez. de cenſuris. diſp. 44: 
ſe. 2: N: 6. who in equivalent words defines it to be, that part of the Body 
Dur eft quaſi integrum iniirsmentum proximum alicijus eSiowin and ayes, 
that. this the $#m#:;f5hold for 4 Rule, herein following Panormiter, Bartc- 
tos,” Baldus and others,who, ſayes he, put this Senſe npon it in their Diſputa- 
tions anent the (eriſe of this Statute puniſhing Mutilation. And the ſame is 
embraced by Cabal: Nam: 4. & ſeq: where he compares the Body of Man to 
' the Structute' of a Honſe : and the proper Members, of the 
Body to rhe Hall, Chambers and Kitchen, which have diſtin& uſes in 
the Houſe; and the i--proper Members to the Stones of the Houle, which are 
ofthe ſame Conrexture throughout all the Houſe, but have no diſtin& uſe in 
it. And forthis he cites Bartolus and Baldus, and many others upon di- 
vers Texts; but chiefly i» [: 2. f* de publ. judic. & I: fugitivi. c. de ſervis 
fugit. Cabdllys dif. caf: N: 115. makes another Diviſion of Members, viz: ire 
inſtrumentalia & formalia, & ex his alia majoraalia minora.de quibus late tra- 
dunt DD: in L. 2. :ff. depubl: jod. Baldus in t: 3: I: de accuſatt & inl. 
dia opera C. iir qui accuſe poſ. and others cited by him. 

And again the ſaid Portunat. Fidel: diT. cap: 2. imPrin. deſcribgs the ATion16 
of the Member ; | for Example of the Hand, to be it's motion towards the 
objett ; and it's Uſe to be the apprehending of the Obje&. So that now it's 
calle to reſolve,what it is to utilate a proper Member. viz. nothing elſe but 
to make it uncapable of moving to, and apprehending of the Obje&. 

- But then ſome obje& and ſay, thartif it be neceſſary to the Eſſence of Muti-17 
lation, that the Member de ſototally diſabled, that it's for no more uſe to the 
Body; it's alt one upon the matter to Mutilat and Demember, and ſo My- 
 $ilation and Demembration,which we define asdiſtinit Crimes,areconfounded. 
This Obje&Hion is moved by Suarez. dif. diſþ. 44; $2.N: 5.where he diſtingui- 
ſhes defines theſe two Crimes, as we do, from the Authority of Parnormi- 
fan in Clement. Unic. de homicid. and yet anſwers to.the Objedtion ; that 
fappoſe che Fault were equal, yet the EffeCt is not ſimply the fame, which 
is ſufbcient for nor extending the puniſhment. Next, he ſays, the Damnage 
in both is not equal, becauſe the Deformity isnot equal. Moreover a wi- 
thered Hand has tilt the name of a Hand, and of a Member ſo long as it's 
affixed to theBody ; as we ſhallſhew when we come to ſpeak of the Hand in 

icular. 

The next thing, that talls in my way, is toſpeak of each particular part of18 
the Body ſeparatly, and to ſhew which of them falls under the Definition of 
a proper Member, and which not: And becauſe we have much Light from 
the Canonifts in this Point (who deſcribe the Nature of Members ; and of 
Mutilation and Demembration contmitted upon them, in order to clear the 
- Nature of Canonical Regularity and Irregularity ) I crave leave to digreſs 


a little upon this Subje&t, and to ſhew how it's concerned with the Crimes of 
Mstilation and Demembration. 
| [C] J To 
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w «, Of Mutilation and Demembration. 
To. be irregular then, in a canonical Senſe, 1s to be entered in one of 
the Religious Orders of the Rowen Church, and to be ſubje&to the Rules of 
the Order, whence isthe Denomination of Regular ; and Irregularity is to 
be under a Canonical Impediment, that hinders to enter into the Order, or 
to remainin it, if entered. Covarru. init. rele. de Howicid. N: 1. And the 


Denomination of Canonical comes from the Word Canos, ( which alla frg- 


nifies regular ) becauſe the firſt Inſtitution of this regularity in the Chriſtian 
Church, is from the Canons of the Church. Coverrav. N. 2. ibid, 


20" Among the Cavſes of Irregularity, introduced by theſe Canons, to exclude 


a Man from holy Orders:this is one'; that a man is vitiated or defeftive in his 
Body. This was firſt eſtabliſhed among the Jews, © Levit. 21. It-came from 
them to the Heathen Nations, among. whom wefind it. Pln:lib: 7: nar: hiſt. 
cap: 28. Seneca lib. 4 declam. 2. particularly,. it was among theRomans, 
Dionyſ: lib: 2: Romanarum antiquitetum. And among the Perſians, Alex. 
ab Alex. lib. 6, dierum genial. cap: 14. and came laſtinto the Roman Church 


by the Canons of Gelaſus and Howoriss Biſhops of Rowe. Diſt: 53. c. 1. &- 


2. The words of the laſt are, Penitentes vel inſcii literarum, aut alique mem- 
brorum damna perpeſſi, ad ſacres ordines aſpirare non audeant. which has it's 
Declarations.ard Reſtrictions in the other C C. of that Diitin&jon; andin 
the Titles of the Decretals;, de regularibus & tranſeunt. ad Relig. & de Corp: 
vitiat. ordinand: vel non.. Allexplained by Parnormitan.' Conarruv. dif. re. 
leF:de homicid. Zoes. de homicid: Farin. fragm. part 2. N. 401. & ſeqq. Sua- 
rez: diff: diſp: 44: ſe. 2. . 


2T This Defe& of the Body as it was ſometimes by Nature, and by accident; 


ſo oftimes itfell.out by the Crimes of Mutilation and Demembration : And 
the Committer became irregular, by doing the fat 3 Clem. wnic. de bomicid. 
except in the Caſes there excepted 3 As alſo the Patiem, if either 
it did render. him incapable to diſcharge his dnty 35 or.left a Cicatrice 
in his Face, or other viſible Deformity.Covarr#uv. di@ rele: pert:3.N. 8.where- 
by - many perſons, ſufficiently qualified to: bear Office iin -the Church, were 


« made incapable of bearing it : which occafioned ſome of the Canenift.,andC;- 


vilians followingthem,tocontrat the Number of proper Members of the Body, 
into aleſſer compaſs than probably chey would have done, if it haa not been 
to reſtri& the Number of the Caſes of Irregularitie. | 


22 From this Digreſſion, Idraw this uſeful Rule ro our purpoſe. That iz « 
' the caſes wherein the Canoniſts conclsde the Committer of Mutilation and De- 
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membration to become #htreby Irregular,we way conclude him by the ſame facts,to 
be lyable to the puniſhments injoyned by our Laws for the ſame Crimes: tho' we can- 
not on theother part agreewith them in all the caſeswherein they think Mat;l4- 


tionisnot committed;becauſewhere there is any doubt concerningtheNatureof a 


Member, ifit be properlya Member or not, in order to puniſhment, much is 


leftro the Arbitriment of the Criminal Judge.as Paxlns Zacch: does frequent- 
ly acknowledge, di#: tit: 3. qu. 3: N: 7: in fin. &-qu: 4: N: 27:& 31. and 
gu. 5: N. 28. in fin. Sothat the Judge may go further in finding Matilation 
and Demembration, than the Canoniſts do. 


Andnow I cometo inquire into the Nature of each Member in particular ; 


And in the firſt place, it's granted by all Lawyersand Phyſicians, that the Eye 


is a Member of the Body in the moſt proper and #ri& ſenſe : Becauſe it per- 


forms the Aion of Seeing, which noother Member of the Bedy canperform, 
and which Attion ceaſes to be performed, when the Eye ceaſesto be. 
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. Of 2M ntilation and Demembration. It 


Demembration may be committed on the Eye two Wayes. Firſt, Forma-24 


liter;' by pulling out the Eyes; and this is (o- atrocious a- Crime, that it de- 
ſervesthe ſevereſt puniſhment, both for the Deſign, and becauſe this Member 
1s moſt uſeful in foreſeing the Dangers of the Body, and directing it inall it's 
other Attions and Operations ; as alſobecaufe, by it's being put out, the Bo- 


dy isdeprived of all it's lawful'pkeaſures,and eſpecially of theBenefit of Read- * 


ing, which inſtruds the Soul. Thepuniſhmenrof thisCrime,demonſtratsthe great- 
neſs of it LeoNove/. ſwa92 commands theEye of him who pulls outone Eye to 
be likewiſe pulled out; and if he have pulled out both Eyes, to loſe bur one, 
not that he thereby intended ro favour the Delinquent, but the Party injured; 
for, as hethere ſaith, the Man who was made blind, had no advantage by 
the Delinquents being made blind, therefore he reſtrifed the puniſhment to 
one Eye, and inſtead of rhe other, he commanded that the Delinquent ſhould 
aliment the Man whom he had made blind. To this 2»intilien doth agree; 
declamat 297. qui excecuerit aliquem aut talionem prebeat, aut excecati dux 
ft. This was in caſe the Delinquent was Rich, but if he were Poor, he was 
to loſe both his Eyes. But Joannes Dubraviss, Biſhop of Ulm. (ib. 12. bii?. 
Bohems. cited by Camerarius. meditat. hift.cap. 99. Reports, that the Empe- 
ror Charles the fourth, ſitting in Judgement, cauſed a Sentence to be pro- 
nounced againſt Zachora a Nobleman of the Empire, to loſe both his Eyes, 
for pulling out both the Eyes of a Prieſt without any Provocation, fave on- 
ly chat he did reprove him for Errors, not conſidering that he was his Pa- 
tron. The Crime indeed was atrocious, and therefore the Defences propon- 
ed by Zachora, viz. That he did itin-paſſion, was penitent,and had ingenu- 
ouſly confeſſed the Crime, and was willing to pay any Ranſome the Judges 
ſhould decern ; were all repelled and no regaird had thereto. 


Secondly, Demembration may be committed by ſo wounding the Eye,that25 


the Subſtance of it withers and decays. Farir. fragw. p. 2. N. 596. This he 
calls mutilari ſubſtantialiter, vel demembrari, O» corpus oculo privari. And 
this ſeems to have been the caſe of the Purſuit before the Juſtices, 18. Fare 
1642. at the inſtance of Andrew Alexander and his Father againſt David 
Young, eldeft Son to Yowrg of Kirkton, for putting out his left Eye with a 
hard Clay Bullet from a Pluff, & thereby demembring him of that Eye which 
was his only Eye, the other being loſt by the (mall Pox. No Deciſion 
followed on it, becauſe the Parents tranſa&ted for their Children, in reſpect 
they were but young Boys at the School, and the Crime was confidered as 
done, exlaeſcivia & nonex dolo. 


The Eye is mutilated either by a total Abolition of the Aion of Seeing, 26 


which is when no fight remaineth 3 orby a Diminution of the Sight to that 
Degree, that there remains no ufficiency to dire a man to walk in the way 
without help, and which among other Cauſes may be occafianed by a Wound 
inthe Forehead above the Eye-brows tranſver{wiſe, which makesthe Fleſh to 
down-ward upon the Eye, and to obſtru@ it's opening. vid. Fortunat. 
3del. lib. 2. de relat.medic. cap. 4. And alſo it may be occaſioned by a Stroke 
on the Head, which makes a Deflution to fall on the Eye, producing ( as 
it often times comes to paſs ) a Catar«Fon the Eye, or a thin Skin,which 
wecommonly call a Sloygs or Striffen, or Film: And therefore the Juſtices 
8. July. 1643- found a Libel at Logies inſtance againſt Howiſon Portioner of 
Cramond, bearing, that the Pannel had mutilated his Eyes to that Degree, 
by ſach a Stroke on the Head, relevarit to infer the Crime and puniſMftnent of 
Mstilation. 
Bat a vation of the AZion of Seeing, ( which is when the Obje& 


| 


2ppears double, or otherwiſe than itſhould )does nor infer Matilation : tho'?7 
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it be a Deli, or Crme puniſhable. i= ſuo genere. Cabeliys diffo caſu.” 236. 
N. 123-callsic Dewirpation, & ſaysthat debilitetip membri. | meaning, Myt;[a- 
t50 | being nothing elle but impeditzo, principalis & proprgi officis ipfins mnenubri 
it tollowes, that orulus non dicitnr debilitatus, fi quis videt ut priws, dicet 
propter iGFum,oculus ſit :deturpatas gliqualiter. has x "p3oL 

28 Secondly, The Tongue is acknowledged by all to be a Member in the; pro- 
pcr Senſe, becaule it performs the diſtinct operation of Speaking, 'and be 
it contributes to Deg/utition and Maitication, Bartolus, & alis D D. in L 
ff de pub. jd. col. mit. ;N. 13. & L Si cui lingua ff. de FEdib, edi, Cabal. did. 

caſ. 236, N. 9. where he mocks Capola, for denying it to bea Member, on 
no better.realon, but that it performed all theſe ACtions. oo 

29 "Demembration is committed, ifthe Tongye be'cut out by the Root 3 which 
may be done without danger of Lite. . And-therecan be no more (peaking, un- 
leſsitbebya Miracle, like that which the Emperour Juitinian in |. 1. in priye. 
ce de off. prefed. pretor. Afric. teſtifies of the. venerable Confefſors whom he ſaw 
in Africh, ni abſciſſes radicitus linguis, pres ſuas miſerabiliter loquebantar, 
related rheir caſe after their Tongues were qt out by the Roots at the om- 
mand of Honoricus King of the Vandals. _ 

20 Mutilation is committed on the Tongpe, by cutting apartof it, whereby it 
is rendered ingapable to ſpeak, at leaſt tq, be underſtood. And yet a perion 

» with a mutilated Tongue, or who has aftty impediment in his ſpeech, 'may be 
ſanss 8s togxcludean Ation of Redhibition. per /. 10. F.-ult. f. de: Adil. 
edi. where Ulpian ſays that Balbus, Bleſus, Atypus iſq; qui tardiust loquiter, 
varus & variws, ſani ſunt ; But if it be true that the Tongue being a fleſtly 
part, willgrow again, and ipeak as well as formerly ( which Zacch. iv did. 
tit. 3+ qu. 5. N. 28. teſtifies to be from Art and Experience ) then Mutilation 
is not committed by cuttingoffthetip of the Tongue, at leaſt ſome timemuſtbe 
allowed to expe& Recovery. 

3: Thirdly the D D. deny theLipps to be Members of the Body in a. proper 
ſenſe, becaule they perform not a diſtin& Operation 3 butonlycconcur asin- 
ftruments with the Tongue in formeing of Words. Ariit 2. de pert. animal. 
16. Zacch. dit. tit. 3. qu. 4+N. 30. Fortunat. Fidel. F. 6. cap. 2 and a- 
mong the Lawyers Covarruv. di. init. rele. de Homicid. part. 1. N.8. Farin, 
Fragm.part-2. N. 587. And therefore according to them Msjilation or De- 
membration carmot be inferred from hurting or preicindirg the\ippebat they 
grant they are Injuries iz ſuogezere, becaule they take away an uſefull part of 
the Body tor helping of Speech, and chat the want thereofcreates a ſeen Defor- 
mity, by expoſing theinward part of the Mouth to publick view, and {@ by the 
Canon Law makesthe Patient, canonically irregular, tho' not the Agent ; + be- 
cauſe he did not preſcind a Member Covernu. ReleF. de Homicid. queſt. 3 init, 
N.8. rThisis one ofthe Caſes remitted to thee Arbitriment of the Judge Zeech; 
dit. tit. 3. qu. 4+N. 31, My OO 

32 Fourthly the DD. conclude the Teeth'to be no Members of the Body in a 

proper ſenſe, Farin. fragm. part 2. N. 585. becauſe, ſays he, they make not 

up the Integral or Conſiſtence |of the intire Body, but do only belonggei the 

Beauty and Ornament of it ; ', As allo that Fey, performe $0 propeyMion 

but only afliſt the Tongue, asthe Lipps do, in formingot Words, Lbal. 

Caſc. 236. N. 12. &-ſeqq. and the D D. cited by him Coparrav.anit. Rele&.part 

3. de Hemicid. N. 8. Farther they adduce the'words of Pauls: 5» 1. 7. f. 

de Hidilbedif. Cui Dens abeſb non eit morboſns, magna enim pars bominum a- 

liquodente caret, neque ideo morboſi ſunt, preſertim cum ſine dentibus naſcimmur, 

mc itdeo minus [ani ſumus donec dentes habeamus, alioquin 'nullus ſenex ſanus 
eſſet. And to theſe Lawyers, the Phyſicians agree, viz, Fortuna fidel. dit. lib. 
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2. We yelat, Y.6. cap. 2. Zacch, diff. tit. 3. qr. 5: N: 19. Who fays, that 
the want of Teech may be madeup by Art, if they benor all excuſfed; mean- 
mg that the Artificial Teerh may betyed ro thoſe that remain, and they conclude 
that ſcing Metilation and Demenbration can'only be committed upon proper 
Members, they cannot be commitred by excuſling of the Teeth. 
But notwithſtanding, there is much to be ſaid for the affirmative. For,t. 33 
Zacehias (eems to grant, that if no natural Teeth remain bat all be exc d. 
thenthereis a clear Demembration. 2. As the Teeth coticur with the ToYs 
in fortning of Words, ſo they pertorme a ſpecial Aftion in grindingor chews © 
ing the Meat for the Stomach, whence they are ca)led Grinders : _ And the de- 
cay ofthem reckoned among the Forerunners of Death,. Eecleſta#?. 12. 2: 
F They are ranked by Moſes with the Eye, Hand and Foot in the Law 6f 
etaliation, Exod. 21. 24. and its yeilded by all that Eye, Hand-and Foot, 
are Members in the proper ſenſe. 4. They concur in Ma#icatior. 

And to the Arguments for the Negative, Ianſwer; firſt, That the Gloſ+ 6n34 
the ſaid Words of Paulasl, 11. f. de HEdil.edif. acknowledges the Reaſon 
of the Law to be bad ; and if it weregood, it would likewiſe prove, that a 
hand isno proper Member ; becauſe ſome are born without a hand, and 
may live and be ſerved without it. 2.It is of no import that the want of a 
few Teeth may be ſupplyed by Art, for ſo may the want of a Hand or Foot ; 
and 2 man can go upon ſtumps, where both Legs are wanting. . 

Fifthly, the Noſe is aMember in the proper ſenſe; tor this we have: firſt the35 
Authority of Naturaliſts and Phyſicians as Ariſe. lib. 1: de part. animal. Hip- 
poeraet: lib. 1.de dieta. Valeſ. controv. lib. 2. contr: 26: And among the 
Lawyers, Farir. in append. deimmunit: Eeclej, Cap: 6: N: 249: & in Fragm: 
p: 2: N. 587. where he defines a proper Member by its quality of exerciſeing 
a diſtin Operation : and for examples condeſcends on Hands for graſping ; 
Feet for walking; Eyes for ſeeing ; Ears for hearing 3 and Noſ+ tor (mel- 
ling : Sothat according to him, the Note is as prc-perly a Member as any 
of the others named ; and hence he concludes, that he who Mutilats or De- 
members the Noſe, or any of theſe other Members, becomes thereby irregu- 
lar,( which could not be by preſcinding or Mutilating an improper Member, 
for this he denyes, N. 585. bid.) and conſequently by ſo doing he incurs the 
Crime and Pains of Mntilation or Demembration: For to be guilty of the 
Crime in order to puniſhment and to become irregular, are equipollenr in 
the Canon Law as we (aid before Num. 22. And for the fame caule,Zacch: 
dif: qu: 4. N. 3. &- 5. concludes in the general; Naſo mutilato, ea om- 
nia locum babent, que in ceteris mutilatis membris habere diximus. And again, 
in enum qui nares abſcidit, non modo pari ratione, ut in eum, qui aliud quod- 
Cungque membrum abſcidit, ſed majori ſeveritate animadvertitur mon 
ob id tantum, quod hec pars munice in noitro corgore fit, & 
nequequem duplicata , ut Oculus, Manus, Pes, Anris, Labium , 
Sed quia realiter majns multo dedecns affgrt abſciſſio Naſi, qudm alterins cnjuſ- 
ennque pertis, etiam ipſins manus. And Cites Paris « put: d&e milit: lib: 8:cap: 
Dnando unus eff: ocul. alter & alter abſcid:naſ. Videtwr ergo quecunque leges de 
membris, de eornmq; mutilatione ſanciverunt, ret ad naſumetiam ſunt transferen- 
da. Thieſe are the words of Zacchias, which are cnly applicable ro corporal 

' and not to canonical Puniſhments. 

That the Noſe is a Member in the proper ſenſe, is allo evident, becauſe t30 
otily, and no other Member, exerces the Function of ſwel/rng : ' For this, we 
have common Experience; every one offering an Odoriferous thing to the 
Nofe. | 

Irs objefted, that the Argument drawn from ſmelling doth nor conclude; 37 
beeauſe many men who have expanded Noſtrils want the ſenſe of ſmelling; 
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0 


39 


41 


14 Of Mutilation and Demembration 


ex: gr; when a Deftuction of Salt and thickened Humors falls upon the 
Lungs, Mouth and Nolſeſtrils from the Ventricles of the Braine,by the Nerves 
of Smelling 5 This diſtemper ( which the Phyſicians call Coryze ) will 
obſtrut the ſenſe of Smeling, ( even when the Noleſtrils remain patent ) as 
ſometimes a worle Diſeaſe doth, where ir occaſions os cribroſum. To which 
it is anſwered, that accidental Diſtempers do not change the nature of Mem- 
bers,for aHand or Foot,may loſe their proper ule by a palſie or other accident 


| and yet we cannot frofn hence infer that they are not proper Members. 
28 But ſuppoſe that it were granted that the Noſe is not the proper Inſtrument 


of (ſmelling, yet it is ſtill a Memberin the proper ſenſe, becauſe theſe who de- 
ny it to be the proper Inſtrument of ſme/ing, ( viz. Fortunas fidel: lib. 2. de re- 
lat. medic. $. 2:cap: 1. And Paris a puteozubi ſupra, N. 2. And Galen. in lib: 
de initrum. odor.) Yet do grant that ithath divers other diſtin& Operations ; As 
that it's the Tbulxs or conduit, by which the Mycss deſcends from the Brain; 
And is the chief Inſtrament of Reſpiration;As alſo of Sounds:So that where 
the Noſe is wanting, the ſound of Words is not diſtin : By which Concefli- 
on, the Noſe muſt yet bea proper Member,according to thoſe who deny it to 
be the proper Inſtrument of Sweling ; becaule it exerces the other three Fun- 
fions: As Taliecotins proves chirwrg. nov. lib. 1. cap. 6. 

Sixthly, there is greater difficulty to determine whither the Ear be a proper 
member or not; to clear theQueſtion,know that the Ear is defined by ArP. /. 
I. de hit. animel. to be that part of the Head which is fabricated for hearing. 
We muſt diſtinguiſh here betwixt the internal Earcalled Aris, and the Exter- 
el called Auricula, which isthe Cartilaginous Subſtance guarding and defend. 
ing the Auris from Danger, and with us is commonly called the LUGG, yet 
tho'the Words Awris and Avnricula be ſo diſtinguiſh'd,they are promiſcuout- 
ly uſed in ſpeaking, and nothing is morefrequent among the D D. than abſc;r- 
dere Aurem: & quod, Auris fit ornamentum corporis. Zacch: queSt medico-teg, lib, 
10. Confil: 35: N- 2. That the Awris 18 a proper member, 1$ acknowledged by 
all,becaule it 1s the ſole Inſtrument of Hearing, and therefore if any deed be 
done to prejudge the Ayris,{o asto deprive it of the Faculty of Hearing, it in- 
fersthe Crime of Mxtilation;nevertheleſs it iscontraverted whether the Auricsle 


or external Ear bea proper Member. 
Theſe among the Phyſicians who deny the Auricela to be a proper Member, 


40. Rotunect: fidel: F: 6. cap. 2. Lacch: queſt: medico-legal qu: 4.N. 26. & ſeggq. 


& conſilio 35. where hedays that being conſulted in the cale ofa Clergie man 
who had loſt the upper part ofhis Arriczlz or external Ear, by a Wound in 
Rix4 : whetherhe thereby became irregular and incapable of Promoti- 
on , 23 one who wanted a Part of a proper Member ? He 
reſolved ( N. 13. _) that the Anricula was no proper Member , 
nor reckoned among proper Members by any man, and that therefore the Cano- 
niſts with much juſtice had declared, that the Abſciſhon of the Ezr infer'd not 
irregularitie, With thoſe, ſeveral Lawyers do agree, as Covar, init: part: 3. 
Rele&. de homicM.N. 8. verſ. incip. primum - where he expreſly affirms, thar 
when the Auricula is cut off, a Member is not cut off ; becauſe, the Axrzis is 
properly the Member, and the Auricule or Cartilagmous Subſtance, is rather 
for Ornament and Safeguard to the Auris, than for uſe to the Body ; and for 
thishe cites Baldus in |. ſerv. fugit.ad fn. Farinacins is of the ſame Opinion, ir 
did. fragm. part. 2. N. 590. where he cites Covar. Never. and divers others ; 
diſtinguiſhing betwixt Auris and Auricula, and theſe Dottors urge for them- 
ſelvesthe words of Ulrian in l. ideme offilius 10. f.de Adil. edi. 

But for the affirmative there are others of ns leſs Autharity:Firſt,among the 
Phyſicians, Galen in lib. de inflrum. odoris, and among the Lawyers the Gloſs 
in Cc. ſingula. verb. Oculns 89. diſtinff. And Majol. cited by Farin. in frager. 
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pert:2. N. 591. affirming that if the Law ofirregularity had been in S. Peters 
time ( aSit is a humane Conſtitution of alatter date ) he had been declared 
irregular ( and conſequently a Demembrator ) for cutting off of Malthws his 
Far, unleſs he had been excuſed for defending his Maſter. In :the {ame opt- 
nion is Speculator is tit. de diſpenſat F. jaxta. Num. 8. Likewiſe Suarez; 'He 
Cenſuris diſpat. 44. ſeF#. 2. N. 9. aſſerts that the Auricula or outward Eax 
isa Member in the proper Senſe, and rejedts the Opinion of Covarrev.” upon 
this Reaſon, that the Auricula Co-operats with, and contributes much tothe 
Organ of Hearing, and from thence concludes, that the' Amputation thereof 
infers Irregularicy,and that not upon the account of -Deformity,occaſioned by 
the want of the Auricula,(that being obſcured bytheHair)but becauſe of Dewem- 
bration,in reſpet thatDeformity without Demembration(which he expreſſesbythe 
Word Mxtilation )makesnot irregularity. | 

As Swarez. believes the Crime of Demembration to be committed by Am- 4 
putation of the Ayricule, 1n regard of its contributing to the Organ of Hear-* 
ingſoP. Zacch. in did. qu. 4. N. 24. 27. 28. though hedenyes the Ezy to 
be a proper Member, yet he confeſſes it contributes much to the Organ of Hear- 
ing, and that a ſound, without it, is like the Noiſe of the running of Water, 
and therefore allowes the Lawyers to countthe Auricule among the proper mem- 
bersin order to infer the Crimes and Pains of Amputation. iw quo caſu 
( inquit) bene dicitur aurem eſſe membrum, quia abſcindens aurem eiſdem pe- 
nis ſubjicitur, quibus ſubjicitur abſcindens membrum. Unde etiam in Azris 
abſciſſuone habet lo:um id,quod in abſciſſione membri quedd immunitatem eccle- 
ftafticem, qua abſcindentes membra in eccleſia non gaudent, and concludes his 
Diſcourſe N. 31. by remitting ali to be determined by the Lawyers.” "Now; 
all this muſt be underſtood of the outward Ear or Auricyla, becauſe the Aris 
or inward Ear cannot be abicinded. 

But then a Queſtion remains to beanſwered, whether or not the Amputati-43 
on of a part of the Aurics/a be ſufficient to infer the Crime of Demembration ? 
and the ſame may be urged as to the Amputation of a part ofany other Mem- 
ber. Suarez: dif. diſput. 44.Sef. 2.N. 8.in med. ſays, that its ſufficient for 
Mutilation | meaning Demembration | that there be either integre« «bſciſſio, vel 
gravis diminntio alicujus prineipalis membri, and he there ſpeaks of the Auricu- 
ls ( for there could be no Abſciflion of the Azriscither in whole or inpart). 
Zaech. dif. confil. 35. N. 8.8 9. maintains the contrary, and eſpecially as to 
the Ear, where he ſaysthar the abſciſſion of a part,and chiefly of the Superior 
part, which the Phyſicians call Dina or Helix, infers not Demembration be- 
cauſeit wrongs not the ſenſe of Hearing. We have a Deciſion 22. Jane 1610. 
Guthrie againſt Ry»d where the Juſtices refuled toſuſtain Demembration infer- 
red from cutting off a part of the LUGG or Ear,and remitted the Cauſeto be 
tryed, a3 a common Ryot before the Sheriff oftheShire as the Judge Ordinarie. 

Seventhly, The Chiz is by all acknowledged to be no Member in the proper44 
ſenſe, becauſe it performes nodiſtint Operation, and is only uſeful for de- 
coring and adorning the Body. Farin. diff. fragm. crim. part. 2. N. 565; 
where he cites Majo/; and (following the Canon Law)concludes that the Am- 
putation of the Chin infers not irregularity againſt the Committer, and conlſe- 
quently no Crime of Demembratio» according to them : But every one 
grants, that to cut of the Chinisa Ryot, or DeliZ,ſeverely puniſhable ; be- 
cauſeit creats a Deformity in the Face, and makes the Patient( though not the 


Agent) irregular. 
Y [Da j. Eighthly 
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45 + Eighthly,The Beard is no Member 3 Nevertheleſs to cut off, or to pluck 
out ithe * Hairs of ones Beard without bis Conſent, even albeit no Blood fol- 
Jow .is'an Injury, according to Oiot.cited by Zecchias Queſt . medicoleg. lib. 

$-: 2344/3- 4+ 5+'N. 14- And thereisgoodReaſon why it ſhould be puniſhed; 
becauſe ihe Ancients expreſſed their ſadneſs by permitting the Beard to grow, 

1. "iter guod lebionem 15. F: generaliter 27. ver. Hac autem fere + de injuriis. 
Divers Authorsare cited by Cojaciss, lib. 6. obſerv. 5. to prove this Caſtome 
and therefore/139: if. tit. it was not permitted to any man veſtem ſordidan 
Rei -womine, in-publicohabere, capilumve ſummittere, niſt ita conjuniFus erat Af 
fnitate, ut invitus, + Reum teſtimonium dicere cogi non poſſit. Further, to 
cat ones Beard was a mark of indignicy ; and theretore Davie reſented it,when 

ir wasdoneto bis Ambaſſadours by Hanwr, King of the Ammorites 3 Saty, 10. 

4. 5. whereits ſaid that Davids Meſſengers were «aſhamed. But albeit the 
Beard be no Meewber, . yet, this cutting it off, is puniſhable pere iyci- 
dentis_membruw, | according to Baldys, in 1. Reos. C. de accuſat. N.6.& from 
thisBaldusconchades theBeard to be aMember in theproperS-»je,but othersin the 
general Senſe only as the extremities of the Nails of the Fingers are Membery 
which/ wedayly cut off.Guazzin.de defenfrone Reorum. def.33. Cap. 6. N. x, 

46 Ninethly, The Popes, or Duggs of a Woman, ar: Members in the proper 
ſenſe; tor their producing Milk and giving Suck is a diſtin& Operation; And 
therefore he who preſcinds them becomesby the Canon Law, irregular, and 
conſequently a Demembrator, accarding toour former Rule. N. 22. of argu- 
ing from irregularity to Demembration againſt the Committer of the Crime, of 
this Opinicn are Feriz. dict; frag. crim. pert. 2. N. 593. Baldus, in L. 
data opera. N. 75. C. qui accuſ: non poſſ. Suarez. diſp. 44.ſe@. 2. num.g, 

fin. vcr}. ſolet dubitari, with divers others cited by Farinacius, 

47 Tenthly, It may be controverted, it the Spondyls be proper Members, or 
not. They are called in Greek X59 in Latine Vertebre ; becauſe by 
their hep, the Body turns. They are in Number 29.whereof 7. in theNecks 
12 in the Back; '5. inthe Loins ; and 5.inofſe ſarro ; as the Anatoemiſt; reck- 
on. V;d. Caitelli | rxic. ad Verbum,Spondylus.The Reaſon of the Doubt is,that 
none of the above-mentioned Authors have counted them among the proper 
Member, : And yet on the other part they performe a diſtinct Operation,be- 
cauſe by them, ſeveral places of the Body are turned. By our practique they 
havebeen found to-be proper Members ; for the Juſtices 7 Nov.162 1.found & 
Lybel of Mut:lation, alledged to be committed by Marion Paton upon Willi. 
amſon her Apprentiſe,by diſlocating the Spondyls of his Back, relevant to infer 
the Crime and pain of Mutilation, and remitted the Lybel to the knowledge 
of sn Inqueſt ; but no Deciſion followed, becauſe ſhe proved that the Purſuer 
recovered. Now if from hence you will not allow the Spondyls to 
anlwer to the preciſe and exa&t Definition of Members in a proper 

ſenſe, then you muſt grant, that the Juſtices ſometimes make uſe of the Power 

which they have, according to the ' Conceſhons of Zacehias dict. quei?: 
medico-legal. dict. lib. 5. qu. 4. N. 27. and 31. where he ſays, that Lawyers are 
not tyed tothe precile Defimition which Phyſicians give of a Member. 

o Eleventhly, Caſtratio virfium 1s one of the moſt atrocious Demembrations; 

+©:nd when 4 man does. it to himſelf, he is ſv; howicide. C. 4: diſt: 55. And ſo 
puniſhable with Death and Confiſcation of Goods, /. 4. F: 2 4d leg: Cornel: de 
feear : And its equivalent if one ſuffered himlelfwillingly to be caſtrated by an- 

Other ; dict: F Farin. fragm. crim. part. 2. N. 584. and the D D. cited by him. 

Hee caftratio fit, vel preciſione virilium, vel faciendo Spadones,thlibias,thlaſioss 

dict. F. 2, Astoallthe Species and Puniſhments of this Crime, vid. novel. 

142. de his qui Eunuches faciunt. & novel; leonis 60. See alſo Cover: init. prim. 

par. relect. de homicid.N. 6. where he adduces many Texts and Reaſons to prove 
ths that 


able for defending Origis upon that accbunt. The common Reaſon is; 


that memo 'membrorum ſuorum eit Dowinus. |. 13. ad legem Aquiliant. whetWer 


this Crime may be puniſhed per talionis will occur to beſpoke of afterwards, 
upon the Queſtion, how far the Law of Retaliationis yet in Force. 

Twelvthly, I come now to ſpeak of the Hand, which in a large Senſe is ta- 
ken for the whole Arme, but more particularly for that qui cubito anneFitnr ; 
and 1. includes, the Carpss-or Wreſt, or firſt part of the Palmot the Hand ; or 
that part ofthe Arme, which is betwixt the lowermoſt part of the Cubir and 
the Hand, and conſiſts of cight imall Bones, with which the Cubir is 
joyned tothe Hand : 2. It includes the Metacarpus or M-tas arpinm, or 
back of the Hand, made of four oblong little Bones, which expand the Palm 
of the Hand, called poitbrachialia 3. it includes the Digz/; or Fingers 
joyned to the Metacarpus; the outmoſt Bounds whereof are called Metachon- 
dyli.1t is called a Member. Novel. 134. cap. 13. 

, We need not infiſt to prove that the Hard thus compoled is a Member in 
the proper ſenſe, and that it has a diſtin Operation, this is not only confeſſed 
by all, butto the end that Amputarion of the Hand may be the moreabhor'd 
and ſeverely puniſhed, the Doctors of Law and Medicine have condeicended 
on it's ſeveral Uſes. viz. By the Hard one defendes himlelt from 
the Cruelty of Man and Beaſt; by ir he rules and commands Beaſts to 
be ſubje& co him,even ſuch as are of the wildeſt Nature; it ſerves to many uſes 
for his Body; and is uſeful to the very Beaſts that ſerve him; and being 
ſtretched foreward it ſupplies the want of the Eyes, by preventing of ſeveral 
Dangers; and by ſigns, it many timesſupplies the wantofthe Tongue. Theſe 
are colleted out of Cel. Rodig. lib. 4. leF. antiq. Cap. 3. Galen. ljb. 1. de 
uſu partium cap. 3. & lib. 11. Ariit. 4. de part. anim. Cap. 10. Cicer. lib. 2. 
de nat. Deor. Fortunat. Fidel. ib. 2. relat. med. y- 4. Cap. 1. Therefore the 
Juſtices have always found Demembration to be incurred by the cutting off of 
the Hand, and Mutilation by the hurting thereof to that Degree that it became 
uſeleſs. 5. May 1605. Skirver againſt Forreſter, for mutilating him of the 
Hand. 26. Nov. 1613. John Hunter Taylor againſt M:»zies of Caftlehill, who 
came in the Kings Will, and was fyn'd in 100. [b. Srots. and 30. Fuly 1614. 
Donaldſon again(t Lorimer. And 10. July 1635. Thomſon and her Spouſe 
againſt Gifeſpie,T homſpn and others. Thelike 24. July 1635. Fletcher of Benſhaw 
againſt Ramſay, Lindſay and Lord Spyney,for Mutilating him of the Left-hand. 
I ſhould not need to cite Deciſions in ſo clear aMatter,were it not theCuſtome. 

Thirteenthly, There is as little Doubt, that the Leg is a proper Mexyber, and 
that ithas its diſtin& uſe profitable to the Body, and which can be beſt jud- 
ged by ſuch as want it. We have the following Deciſions. wiz. 6. June 
1627. Lefly againſt Harvie for Mutilating his left Leg.) 20. Fuly 1657. Pa- 
terſon againſt Wordie for Mutelating his right Leg. And in the foreſaid caſe, 
3. Novew. 1621. Williamſon againſt Paton for ſhortning one of his Legs by 
wounding thereof. and thelike was purſued 28. July 1647. Forbes of Le/ly 

, againſt the Laird of Pitfeddels for mutilating one of his Legs by the Shor of a 
"Piſtol 53 in which pen telionis was lybelled, bur it came to no Deciſion : 
As alſo 11. March 1631. above-cited, Crawford againſt Scot ; where the Juſti- 
ces ſuſtained Mutilation for Scots breaking of Crawfurds Leg in Wreftling,and 
remitted it to the knowledge of an Afſhiſe, whereby he was convidtted and fin- 
edin 250. Merks. Thelike 19. March 1690. Reli& and Children of Fentor 
againſt Montgomery for breaking of Featons Leg; where the Lords Commiſſio- 
ners of Juſticiary found the Lybel, a & as upon Preſumptions, relevant 
E to 


Of Mutilation and Demembration. 7 


that it was unlawfull for any man /eipſum eaifrare pretextu Religionis, wel 
volenter id pati! 4b aliis ſibi fieri, And therefore E:ſ-bins 1s juſtly "reprov- 
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to infer an Arbitraty puniſhment, and fyned him in 2500. Merks. This caſe 
IS as plain as that of the Hand, and therefore Deciſions are only Cited for 
Cuſtome. i 

ourteenthly, The greateſt Difficulty is about the Fingers and Toes, whether 
they are Members per ſe, or only parts of the Hands and Feet. The D D.are 
divided in their Opinions 3 moſt of them are for the Negative, but ſome 
are forrhe Affirmative. Others diſtinguiſh betwixt the cutting off or Mu- 
tilating the whole, and a part only. | 
53 For the Negative ſimply,viz.That the Fingers are no Members, we have theſe 
Lawyers Bartolus ad 1.14. ff.de ſtatn.& in 1.2.de pub.jud. N.13.Where he ſays 
exprelly digitus non eff membrwm, ſed pars Membri, and if there were a Sta- 
tute ordaining Amputation ofa Member to be puniſhed /ege talionis, it would 
not be extended to the Amputation ofa Finger. And Baldus in di. leg:lays, 
digitus non eft membrum ſed pars officialis membri, and that, alind eſt divide- 
rerem in membra, © alid in fruita, & ſis amputans digitum non dicitur 
amputare membrum ; and again, Digitus eſt tantuw membrum in diminutivo,non 
membrum proprie © principaliter, quia non eſt al;quota pars corporis ſed. ali- 
quanta particula reſpeFu qualitatis, and comparesittoa Tree of the Roof and 
a ſtone in the Wall of a Houſe; which are but parts of the Roof and Wall, 
and not Members of the Houſe. And with theſe agree Decius in 1. {i fegitivi 
C. de ſervis fugit N. 26. Jalius Clarus. Farin. frag. crim. part. 2. N. 587. 
Pannormitan. in Cap. Cum illorum. 32. de ſent. excommunic. As allo 
Covarr. part. 3. rele. in clement. Sifurroſws de Homicid. N. 8. verſ. incip. 
tertio.Where he cites not only Bartel. & Bald. but Feliv. Anton. R.Chaſſa- 
2eus and others. With them likewiſe agree Cabal. di. cent. 3. reſol. 236. 
-N. 11. 110. and 138. Where beſides theſe above-cited, he cites Czpol. An- 
gel. Caſtr. Auguſt. &c. But although Caballus diG: caſ. 236. has affir- 
med that digitus non eft membrum, yet in eod. caſ. N. 109. 110. 111. & 
ſeqg: he is forced to grant that it the hand be debilitared [ meaning Mutilated] 
by Percuſſion of a Finger, one,two or three:that then perc#ſſor tenetur de mem- 
bro d:bilitato; and fays, be has often ſeen it ſo decided, and that he him- 
ſelfhath frequently decided ſo. Among the Phyſicians we find the above- 
cited Zacch. di@. lib. 5. tit. 3. qu. 7. N. 12. and the foreſaid Fortunat. fi- 
del. derelat. med. hb. 2. F. 5. Cap. 2. alſo for the Negative. 
54 Suarez. di diſp.44.de cenſ. SeF. 2. N.6. to eſtabliſh a Rule for jadging 
irregularity,ſeemsto agree with the former D D. for there he ſays Cui alters 
manus deeſt dicitur ſimpliciter mutilatus.Whereas,ine4p.2. de clerico #grot.preſ- 
byter,cui media palmwa manus cum duobus drgitis abſciſſa fuerat, non dicitur trun- 
catus mcmbro, ſed actepiſſe membri debilitatew & deformitatem; ergo proprie 
membrum Joly of tota Wanus. 

But one the other ſide, there want not learned men, who affirme the Fin- 
ger to be a Member, as Cajetan. 2. 2. qu. 65. art. 1. and Sot. lib. 5. de juſtitia 
9-2 4.1 .& to prove it ſay,that iris not neceſſary to the Eſſence of a Member,in 
order to Mutilation | meaning Demembration |, and irregularity, that it ex- 
erce a diſtin& Office and Attion ; but it's ſufficient that it co-operat with a 
principal Member, and beaſliſtant to it in its proper Attions 3 and ſubſume, 
that a Fir»ger, although it cannot operat by 1t ſelf without concourſe of the 
Hand, yet often it has ſomething proper to it in the Attion of the Hang, as 
in plaring on a muſical Inſtrurvent, in Writing, and the like ; And if it 
were otherwiſe,then one Man ſhould not be irregulaf, by cutting off anothers 
Finger, which is falſe, becauſe by ſo doing, he much diminiſhesthe in- 
tegrity of the Body 3 And Cajetay. further ſays, that every organical Part 
which makes up the integral Body, is a Member in Orderro Muat:latiov; and 


Fingers areſuch organical parts. Moreover,hbe ſays, all that is ſaid of _ 
ers 
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bers agree very well with parts of principal Members; and that there is no 
repugnancy between being a M:»ber and the part of a Member, [meaning in 
order to Demembration. And that the Gloſs.in C.cum illoruns, 22.de ſent. ex- 
com, verb, Mutilationem membri; inſinuats the (ame, laying in the like caſe, we 
muſt not diſtinguiſh between a Member and a Member. 

| Suarez. di@. diſp N. 8. having related the Opinions of Cajetar. and Soto, 
ſtepsin as a Reconcller, and approves their Opinion, in ſofar as concerns irre- 
gularity, and ſays,that the Phyſical Queſtion, viz.what is a Member? and the 
Juridical, what is to be underſtood by a Member in penal Liws ? do not at 
all concern the Cale of Irregularity, which contents it (elfe with a ſimple Myuti- 
lation, though it benot the Mati/ation of a Member in the proper ſenſe accord- 
ing to the forecited Clementine,and then affirms Mutilation meaning Demrm- 
bration | ſimply taken, is committed, when a principal M-mber is 
remarkably diminiſhed , albeit not totally preſcinded according to 
the Notion and Propriety of the Latine Word \: and if at any time 
. the Canons make mention of a Member; they always intimate that 
any Dimivution 1sſufficient : and for this cites, Cap. d- cleric. pugnant.in 
duel. Thi vel Membrorum diminutio. And Felin. incap. cum illy: um de ſentent. 
excon. N. 3. Further the ſame Suarez. N. 9. Ibid. in med. diſtinguiſhes, and 
{ays thatAbicifſion ofone Finger is not commonly ſuſtained (ufficient, which, ſays 
he, is true if it be one of the two leaſt Fingers z but if any other Finger be cut 
off, it 1s a ſufficient Diminution, ar leaſt doubrfull | 


The Reaſon why I have inſiſted ſo long on thisQueſtion, An digitus ſit Mem- 57 


brum? is, becauſe I find it often debated in thecriminal Regiſtersnpon the Autho- 
rity of the DD. And now having ſhown their Opinions;l come to our Deciſions 
on this Point: viz. a Lybel of Demembration was (uſtained for cutting off the 
Thumb of the left hand & three Fingers, 3. Nov. 1 620. Alanſ! on againſt Steuart:. 
Mutilation was allo ſuſtained when committed on the two foremoſt or firſtand- 
ſecond Fingers; 15. July 1642. Laurence Cheyne Brother to Wallie againſt Monat 
and Neivings. And for mutilating of three Fingers; 5. Novem. 1618. Da?. 
glifþ againſt Walter Scot. And again a Lybel of Demembration was (u'tained 
tor Ampuration of three Fixgersof the left hand; 14. September 1610. Mont- 
gomery againſt Henderſon. And forthe Amputation of two Fingers; 17. Dee. 
1623. Boyne againſt Hately.And for the Amputation of two Fingers of tie left 
Hand, 19. Novem. 1647. Inglis of Craigmakerran againit Martine. And 
for the Amputation of the Thumb of the left hand 18. and 27. of June 1605 
Broun againſt John/toun. and 12 of January 1642. Tailor againſt -Norie: and 
15. July 1642. foreſaid,Mr. Patrick heyne of Wallie againſt Mowat and New- 
ings. For Ampuration of the Finger next. the lirtle Finger commonly called 
the Ring-Finger or Annularis, 8. March 1605. Fowler againſt Lermont. For 
Amputation of the L.ittle-Finger of the Right-Hand, 27. Feb. 1618. by bite- 
ing it off with his Teeth; Thomſon againſt Miz; which is a greater length 
than Suarez. allowes, who expreſly excepts the Little Finger, and lays that the ' 
Crime of Demembration is not committed by the Amputation thereof; vid. ns 
56. ſupra. In five of theſe Deciſions, viz. Afanſon againſt Stewart, Montgomery 
againſt Henderſon, Dalgleiſh againſt Scot ; Inglis againſt Martin 5 and 
Boyne againſt Hately ; The Defence that Digitss non eft Membrum was pro- 
pon*d and repell'd, notwithſtanding of the Authority of Bartolsr, Baldys, 
wlizs Clarzs and others, was urged ; and the Reaſon of the repelling was in 
reſpe& of dayly Praftice : Sothat there remains no more doubt, with us, on 
that Queſtion, whether the Finger be a Member in the proper ſenſe, or not. 
LE 2 ] And 
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52 And certainly, the Deciſions are very juſt and reaſonable ; Becauſe the 
Hand diſcharges no Operation but by the Fingers; Further, it the Fingers be (e- 
parated from it, it isof little or no uſe : And if the Fingers be diſtintly con- 
ſidered, it will be found that each of them has it's own uſe. For, in the 
Thumb lyes the Strength of the whole Hand, and therefore is called Pollex, 
quia eque pollet omnibus digitis; allo 1X*, becauſe it i5placed againſtthe 0- 
ther Fingers, as it it were a ſecond Hand; and is ſometimes called, parva ma- 
2s; by 1t we Write, Paint, &*c. and it hath the chief uſe almoſt in all Aci- 
ons: And it the Pollex or Thumb, with the I-dex or Forefinger, be both cut 
oft, the whole hand is almoſt loſt, for the three Remaining, viz. Medias, 
annularis &* minimws, do rather co-operat with the Pol/ex and Index, than 
work by themſelves, torof themſelves they can do littie to purpoſe, except 
in playing on Muſical Inftruments; their ſeveral uſes, are beſt known 
by a mans Imployment; and according to that, the Judge ſhould conſider 
the Puniſhment: as we ſhall prove afterwards. 

The Confideration of the U e of the Fingers to the Hand, hath moy'd 
ſome of the D D. ( who deny them to be diſtinct Members, yet ) 
to acknowledge that Mutilation and Demembration may be committed upon 
them, but then when the Fingers are preſcinded or mutilated, rliey think it 
ſhould be ſaid the Hand is demembred or mutilated: and not the 
Fingers, which, ſay they, are but Inſtruments of the Hard co-operating with 
it; and this ſcemsto be the Meaning of Szarez. did. diſþ. ſeF. 2. N. 9, And 
are the expreſs words of Fortunat. Fid:lib. 2:relat: med: ſed. 5: 0:2. Mutilam par- 
ticulam(inquit)uuncepare ſolet Galenws,non que jaw eſt abſciſſ1,ſed que jam ſuper- 
eff imperfeita. de morb: cauſ. 8. where he cites Galens own words, nems am- 
bigit quod ejus quod ſupereſt partiseſt egritudo. and {o the whole Difbculty js 
reſolved ina Queſtion about a Form of Speaking, whether, when the Fingers 
are cut off, it be more proper to ſay the Fingers are demembred, or the Hand 
is demembred of the Frngers. 

It's a wonder why the DD. ſhould make ſo much work about this Queſtion, 
when as the Laws they found on, give little, or noground, for their Opinior, 
For, asto /: 14: f* de Statu. The Scopeof it, according to Coraſyns, is 
not to determine what is a Member, and what not, but to regulat Succeſſion 
ab inteſtato, and to exclude from that Succeſſion all Monſters and prodigious 
Births, qui contra formam humani generis converſo more procreantur 5 as when 
a Woman brought furth a Calf or Monſter with two Heads, whereof many 
were brought forth at that time, among the Rewans. As to theſe Paylus the 
Author of the Law determines, they ſhould not be numbered among Chil- 
dren: Burt if the Birth was not monſtrous, ſed tantnm wembrorum bumane- 
rm officia ampliavit ; ex«gr. had fix Fingers; {uch a Birth might be numbered 
among Children, and have the benefit of Succeſſion : And therefore the ſaid 
Text, as it's explaned, affoords no ground for proving that Djgtus non eff 
membrum. And I. 2. f. de pub. jud. and I. fiſervi. Cod. deſervis fugit. ſpeak 
not one word of Members. And the truth is, the matter of Canonical irregu- 
larity occaſioned the moſt part of the Debate. 

Having ſaid ſo much upon the digiti mans, or Fingers, becauſe we find it 
often debated in the Criminal Regiſters z 1t remains now that we ſpeak 
ſomething of the digiti prdis or Toes ; As to which we have no Deciſions in 
theſe Regiſters, but yet there isthe ſame Reaſon to conclude, that the Crimes 
of Mutilation and Demembration may be inferred, when the like Vis 
olence is committed on thew, that ſerves to conſtitute theſe Crimes as to rhe 
' Fingers,becauſe they are alſo of great uſe ; for if they be cut off a man can nei- 
ther ſtand nor walk, as before, though he may in ſome meaſure do both ; 
nor 


Of Mutilation and Demembration. 21 


nor to put his Body in ſuch a Poſture, as to be able to defend him- 
ſelf againſt the Aſlaults of his Enemies; nor to make his eſcape, when like 
to be overpowered. If only one Toe be cut off the inconveniency is not ſo 
great aS ariſes to the Hand, . by the loſs of a Finger ; yet the Foot hath a great 
loſs by the want of the Grear-Toe, and the Damnage more than in the loſs 
of any other ; and next to that, is the Damnage ot the Toe next to it 3 ard 
ſo inorder, both asto Fingers and Toes 3 bur till the loſs of Fingers is e- 
ſteemed greater, becauſe they performe moe Attions,and the hand is ſo noble 
a Member that when a Member is ſimply ſpoke of ; the Hard is underſtood. 
Zacch. Queit. medico-legal. lib:5: tit.3.q. 6.N.5. and the Authors there cited by 
him. 

And yetif we may give credit to the Authors cited by Zacch. di&.q. 6. N. 9. "Oy, 
we'l find that ſome men, born without Hands, have performed the like ; 
Adions with the T ves, as the Hindis in uſe todo. He cites Alex. Benedi@. 
Paree, the famous French Chirurgeon, and divers others ; making mention of 
perſons, who Ate,Drank, played at Cards and other Games with their Toes; 
and of one that Stole, Rob'd, murdered with chem, and ſuffered Death for 
ſo doing 3 and of a Woman thatcut Cloath, Span, Sewed, &ec. Laceh. ſays, 
anno 1624. he ſaw Petrus Lucernenſis who wanting his Armes played on all 
muſical Inſtroments with his Toes z and a Woman who anno 1627. perfor- 
med the like Actions. It any defire to pleaſe himſelf with Examples of this 
Nature, he may peruſe Cardan. de ſubtil. & lib. 12. de variet. cap. 62. asallo 
Schenckii. H:'ft. memorab. Monſtrorum; and Vanely in his wonders of the little 
world. tib. 1. cap: 10. N. 3. & 6.We only mention theſe to this end.toſhow 
that ifſuch perſons ſhould exiſt among us and be metilated or Demembred 
of Feet or Toes, the Crimes would deſerve equal puniſhment as in the caſe of 
Handsor Fingers, becaule the prejudice is equal,except as to Deformity,which 
is more viſible in the hands. 

Irs queſtioned among the D D. if Preciſion of a withred Member infers the 
' Crimeand Puniſhment of Demrembration ? Suarez: de cenſur. diſp. 41. Sed. 
2. N. 11- verſ. Reſpondeo alind eſſe. &- verſu. ideoque fi alter poitea. And 
Farin. Fragm. crim. part. 2. N. 597. handle the fame point ( as to Irre- 
gulerity ) and conclude that he that detruncats a withred Member from his 
Neighbours Body, becomes no more Irregular by ſo doing, than if he bad cut 
off the Member ofa dead man;becauſe the Member wanted Lifein the one cale 
as well as the other; but if the Member cut offhad been a living (C though a 
weak & wounded \Member,the Detruncator(lay they ) had becomel-rregu/ar;but 
notwithtanding of what they conclude as to Irregulerity( the cauſes whereof 
they labour to retrench, as I have ſaid ) yet ſucha Detruncation infersthe Crime 
ang puniſhment of Demembration, when the Queſtion is concerning Puniſh- 
zent, andnot Irregularity, and this 1s the expreſs Opinion of Cabalus, reſol. 
erim. cent. 3. G 232. N: 77. & 78. where he affirmes, that albeit a Mem- 
ber want life, yet ſo long as it adheres tothe Body, it's ſtill a Member 5 as a 
withred Tree is alwaysa Tree, ſolong as it ſtands on the Root; but after (e- 
paration it's not called a Tyree, but Wood : And for this he cites Angel. Sali- 
cet. Fulgoſ. and Cepol. To this add, that if a MalefaCtor be ſentenced to have a 
Harndcut off indefinitely, it is always underſtood of his whithred hard,it he have 
one : per Authent. ſed novo jure. C. de ſerv. fugit. & ibj gloſs. 2. in adit. 
which could not be, if it wereno Hard. Thisis alſo concluded by the laid Cabal. 
diB.caſ. N. 52. Jul: Clarus inpraF. F. fin. q: 69. N. 4. Cepol. in diff. Au- 
thent. N. 24. Carpz. prad. Crim. p. 1. qu. 40. N. 43: anddivers others. 

The next Queſtion is, if a man may be puniſhed as a Demembrator, who 
cutsoffa Member of a dead mans " Ty ofa deſign to diſgrace it > Farin: 

F loc: 
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Firin. lor. ſupra cit. N. 559. ſays it infers no Iraegularity ; fo ſays Ceverruv. 
irs Clem. fi furioſu?. p.2.inprin. N.1. de homicid. becauſe the Member be- 
ing dead, is no Member, or, rather, I ſay, becauſe the ſeparated Member was 
not cut of a living Body.as in the caſe immediatly preceeding. Majel. (cited 
by Farin. N. 600. ibid. ) and ſome others affirme the contrary, becaule if 
the perſon had been alive, the Delinquents malice would have led him to do 
the ſame 3 and veluntas non ans, ſpcifanda eft. I. 1. FJ. 8. f.de ſicar. Yet 
for all that I think the Crime of Demwembration cannot be hence inferr'd leing 
Homicide could not be inferred by a wound in the Heart, which would 
have killed him had he been alive. vid: Suarez. de cenſ. diſp. 44+ 'Se@. 
2.N 3. ad fin. werſ, atqne ita & N. 4. Farin. loco citat. N. 601. 

The uſe of all this Diſcourſe, concerning proper and jmproper Members, is 
for underſtanding general Stat#tes concerning Members, without mentioning 
whether they are proper or Improper ; For Example, if a-Law or Statute 
Ordain, that one who ents off, Mutilats or Debilitats a Member, ſhall be puni« 
ſhed : that will not reach him, who cuts off, Mutilats, or Debilitats an ims- | 
proper Member. Cabal. diF.Cent. 3.caſ.236. N.16.17 ; unleſs ſays he, the con- 
trary appear fron the mind of the Statute, - as if it run againſt him, who 
cuts off or debilitets ANY Member; in that caſe, ſays he, it would compre- 
hend improper Members ; becauſe the Relative ANT, or ALI2OOD is gene- 
ral : and for this he cites Bald. Fulgos. Caitr.Cepol. Angel. Auguit., And the 
like is aſſerted by Bartolus, 4d 1. non ſunt liberi. 14. ff: de Statu. viz. That 
if there werea Law ordaining him that cutts off a Member ; to be puniſhed 
per talionis 3 it would not reach him who cuts off an i»-proper Member ; and 
Pannormiten. C. cum illorum. 32. de ſent: excommun. tollowesBartolus:and 
it doth not alter the caſe, whether the puniſhment appointed by the Starste, 
be Corporal, or arbitrary : the thing remarkable being only the generality of 
the Word Member. 

65 All Judges competent in Homicide, are likewiſe competent in the Crimes of 
Mutilation and Demembration,and therefore not only are the Juitices compe- 
tent, but likewiſe Baillies of Regalities, Stewarts of Stewartries, and the Com- 
miſſion'rs of the Borders. But ſometimes where the Purſuit was firſt com - 
menced betore the Juices, they have refuſed to allow Repledetation, as in 
the forecited caſe, 15. July 1642. Chynie of Wallieagainſt Mowat and Newings, 
where the Juſtices did not allow Sir William Dick Stuart of Orkney ( the 
place where they dwelt) to repledge, but recommended tohim to agree the 
parties, and becauſe he did not agree them, the Juitices judged the Cauſe 
ut ſupre. The Juſtices allowe the Commiſſioners of the Bordersto repledge; 
and {o 11 June 1612. Lord Cranior repledged Rutherford purſued by Weir, 
for mutilating him of the foremoſt Finger of his left Hand; and yer the Ju- 
Fices did not admit of that Repledgzation till they had adviſed withthePrivy 
Council. 
67 Buons of Barenry are not competent Judges of Mutilation and Demembrati- 
015 and therefore there being a Purſuie moved before the Juſtices, 10. Fuly 
1635. Thomſon againſt Gil:ſþie and others, for mutilaring her of her right 
Hand, when ſhe came to rid them; and they craving to be abſolved, becauſe 
the Laird of Kilhead, as Baron Baillie to the Lord Druwlanrig, had judged 
the Cauſe; The Juices rep*lled the ſame, and remitted the Pannalsto the 
knowledge of an Afize. Neither is the Privy Council Judge to theſe Crimes, 
more than to Merder ; And hence it followeth, that if he who is guilty 
ſhould be conveened before the Pri2y Council, to be puniſhed for that Crime 
aS a Ryot ; their Sentence would not hinder the Jeifices to judge it over a- 
gain under the head of Murilation and Demembration. 27. June 1605 rf 
fionegainlt Brow, and 9.and 11, January 1628. Mcmurran againſt Hamil- 
#0. 
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tons, where thecale of Jobnifon againſt Maxwel of Grubionn Anno 1605. 
for aſſaulting the Houle of Newbie, was cited ; but the Juſtices only continued 
the Dyet, becauſe Haw7/tonthe Pannel, was fick. 

But though the Privy Conncil cannot decide cafes of Mut;lation and De- 68 
membration z, yet they can precognolce and dilcharge the Juſtices ro proceed; 
for this they can do in Homicide which is the greater Crime, and there needs 
no Proof of this, becaule it's dayly praftiſed. | 

There are (ome Cantions to be oblerved in forming a Libel of Motilation ; 69 
as firſt, Albeir it beſufficientin the cale of Homicide, to libel that the Defuntt 
was killed, ex: gr. on the firſt day of January 1698. or on one or other of the 
daysof the ſaid Month, or Months of the faid year, yet in a Libel of Mt:- 
lation, the Day muſt be preciſely condeicended on, or declared at the Bar, 
which is equivalent. 10. Jazwary 1640. Ker againſt Hahburtor ; and the al- 
ternative [ upon one or other of the Daysof the ſaid Month, or Months of 
the ſaid Year |] will notbe ſufficient; becauſe the Purſuer cannot inſiſt with- 
in Year avd Lay atterthe committing of the Crime ; in reſpect the Lawallows 
that time, to expect recovery of the Wound ; as we ſhall prove in the firſt 
Defe ce. 

Secondly, It will be convenient that in a Litelof Mutilation, ex: or. of the 
Eje, the true matter of Fact by which the Sight was taken away be condelcen- 
ded on, ardio inthe torelaid Action 28. July 1643. Logie againſt Howiſor, 
the Libel bears, that the Eye was mutilated by a Stroke with a Tree 'on the 
Head; which brought a Deflation on the Eye, and occaſioned a Blindneſs. 
It the Libel be fo formed, it will the better quadrat with the Probation. and 
pre: ent all Cavillation, which may occur by reaſon of Difference that may 
happen between the Tenor of the Libeland Probation. I ſay it will prevent 
Cavillationz but Ifay not, that a Libel without this Condeſcendence will be 
rejected as irrelevant;for the contrary was found. 19 Nov. 1647, Irglis of Craig- 
maker'en againſt Martin 5 where the Juſizces found a Libe! of 
Muiiletion relevant without ſuch a condeſcendence, notwithſtanding it was 
urg'd that Mnt:lation falls no otherwile under the external ſenſe, bur by ver- 
tue of the Incifions or other Hurts from which it's inferred. Butthere will be 
greater diffiulty in a Libel of Demembration, ex.gr. of a Lees which was 
not cut off by the (ſtroke or wound, but was cruſhed to that Degree, that the 
Chirnrgeon wasneceſſitated to cutit oftzforif the true matter of Fad be not libel- 
led ; but, in place thereof, it be ſaid, that the Pannel cut off the Leg 3 then 
thePannel will ſimply deny the Lybe/, and conſent it be found relevant.as cor- 
ceivel 3 and then when the Witneſſes come to be examined, a Debate will a- 
riſe uyon the Interrogatori-s, for either they muſt be agreeable to the Lybe/, or 
to the Matter of Fad : lf to the Lybel, viz. whither they knew, that the 
Pannel cut off the Leg ? they will depone megetive 3 and it tothe Matter 0 
FB, viz. if the Chirurgeon cut it off, then 1t will be objefted, that the In- 
terrogatories are diſconforme to the Lybel 3 and ought to be rejected; becauſe 
the Lybel is found relevant as conceived 3 bearing that the Panne/cut off the 
Leg; whereas it the true Matter of Fatt had been lybelled, viz. that the Chi- 
rurgeon Cut it off; the Pannel would have alledgd and prov'd, that the 
Chirurgeon did it ex mal» regimine : Ot which Defence he had no 
uſe as theLybel was conceived:and ſo the Pannel being by the Conception of the 
Lybel depriv'd of that Defence, the Witneſſes can only be examined upon the 
preciſe terms ofthe Lybel. And ſuppoſe the J#ſtices do ſuſtain the Interroga- 
tories as they agree to the matter of Fa#, viz. that the Panzel cruſhed the 
Leg and the ( hirurgeon cut it off, yet it may be after much Altercation,which 
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Thirdly 3 It willnot be improper ina Lybe/ of Mstil«tion, to fay, that 
the Member wasnot only rendered uſeleſs at the time by the Hurt it receav'd, 
but that it remainsMill uſeleſs,never having recover'd: juſt asin a Lybel of Reau@#i- 
on ofa Bond or other deed granted ondeath bed,its ulnal to ſay,that theDefun& 
dyed of the Sicknels and never went to Kirkor Mercat after he granted the 
Bord; for by this negative ( which proves it ſelf ) the burden of proving the 
Contrary, ( viz. that the Member did recover its ſtrength ) is devolved on 
the Pannel. 

Fourthly,If either Mutilation or Demembration beſo ſecretly committed that 
no Witneſs ſawit, and the Probation be only by Preſumptions,it will be very 
convenient to condeſcend upon the Preſumptions, in the Lybel, that the Juſti- 
ces may give Interloquitor upon the Relevancie of them, and leave nothing 
to the Ailize but to cognoſce upon the FaQt ot thoſe Preſumptiors, becauſe it is 
hard in miny caſes to judge upon the relevancy of Preſumptions. This Cauti- 
on was practiſed in the Lybel of Demembration at the inſtance of the Relic & 
Children of William Fenton againſt Montgomery, upon which the Lords Com- 
miſſioners of Juiticiary gavetheir Interloquitor, dated 19. March r690. finde 
ing the Preſumptions relevant toinfer an arbitrary Puniſhment, and remitted 

theſame [| id eſt, the matter of Fatt of the Preſumptions | to the Knowledge of 
an Aſſize, whereas it the Preſumptions had not been Ilybelled, but had been 
firſt a«lduced before the Afſ1ze, it's a thouſand to one if they had not given a 
Verdi#, finding the Lybel not proved, becauſe it concluded pain of death.on 
the account that the breaking of Fentons Leg was the caule of his death 5 which 
theChirurgeons would not depone. I find a Libel of Homicid, 12. Aprit. 1637. 
had been formed after theſame manner; at the inſtance of the Kings Advocat 
againſt Mc-4:h, for murdering a poor Chapman upon the Hill of Corſtorphine 
where no witneſies were preſent and no other probation but preſumptive. 

Fifthly. there are ſome, both Divines and Lawyers who think it convenient in 
a Lybel of atrocious Demembration to conclude that the puniſhmentof Rezal;- 
ation may be corporaly inflicted on the Pannel, (* as was done in the forefaid 


"Purſuit, Forbes of Leſlie againſt Pitfoddels) ro this end, that if either the 


Panel be ſolvent, yet unwilling to pay what the Judge ſhall think fit to mo- 
difie by way of Afﬀythment : Or it he be vilis perſona, or indigent: corpo- 
rai puniſhm-nt may be inflifted 5 In which laſt caſe the Lawyers fay that 
Paypertas facit prnam pecuniariam commutari in perſonalem. Cabal. did. caſ. 
236. N. 43. & 45. and this Cawtela doth likeways anſwer to the deſign of 
cap 1 I.ſftat. Rob. 2. 

I come nowto the Defences3 ſome whereof are Djlatory aud ſerve only 
to continve or delay the Dyet; othersare peremptory which elide the Lybel. Of 
the fir kind are thele. 

x. It's a good Defence againſt a Lybel of Mutilation that yearand day is 
not elapſd, fince the Time lybelled of committing theCrime,this the Juſtices 
will ſuſtain and continuethe Dyet till Year and Day elapſe, becauſe by our 
Cuſtom, as aforeſaid, ſo much time is allowed to expe recovery. $0 they 
found 17. Decem. 1624. Boyne againſt Hately and 10. Fanuary 1640. Key 
againſt Halyburton and Crawmond. It was alſo propon'd 9. and 11. Jenuery 
1628. Mcmwrran againſt Hamilton, and inthe above-cited 3. Auguſt 1647. 
Forbes of Leſly againſt Pitfoddels; but none of theſe two came to a Decifion. 
The replyto this ( if the Day of Committing be condeſcended on ) js ; that 
though the Lybel be raiſed within year and day, yet it's not infiſted on, till 
year and day beelapſed ; or incaſe a certainday be lybelled with an Alterna- 
tive [ of one other of the days of that Moneth or Moneths of the year J 
then the Reply is,that ſuppoſe count be made from the laſt day of that year,it 


will be foundto be expired. 
This 
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- This ce, that year and day is not elapſed, takes no place againſt a 7+ 
Lybel of Demembration ; becauſe where a Member is cut off, recovery is not 
to be expefted, as was found, 27. Feb. 1618. Thomſon againſt Mile, for 
bireing off her Finger. 

If ehe Purſuit be both for Mutilation and Demembration, ex. gra. for mu- 723 
tilating two Fingers, and demembring the Hand of other two : the Purſuer 
may pals from the Mutilation, and infiſt within year and day for the De- 
avembration 3 as was found in the forefaid caſe 17. Decem. 1622- Boyne againſt 
Hately, for demembering him of two Fingers and mutilating him. of other 
two. * | 

The ſecond Dilatory Defence is,that the Caſe is ſabwitted : and the Inter- 74 
loquitor in ſuch a Debate is, to continue the Dyet, till the day of the Expira- 
tion of the Submiſſion ; which may be either condeſcended on, and inſert in 
the A& of Continuation 5 or the Juſtices may put the Pannel under Casti- 
on to anſwer on fifteen days warning, in caſe the S#bi{fion take no effeCt; i 4. 
Jane 1626. Ord againſt Forbes; 15. June 1629. Paterſon againſt Wordie ; 
and 20. July1 627. inter eeſdem: Fromthele two dilatory, two peremptory 
Defences follow. "5 

The firſt peremptory Defence is, that the mutilated Member is perfetly reco- 75 

verad; info far as the Purſuer makes uſe thereof as he did formerly : and it 
will be fit to condeſcendupon the Deeds of Stength, which are the Evidences 
of Recovery. Ex. gra. againſt a Lybel of mutilating of the Hand of theFingers, 
it was found relevant that thePuriuer had ridden up and down theCountrey,8 
held the Bridle with that Hand and Fingers 3 and that he cut up Poultrie and 
Geeſe ar theT2ble,as he had been in ule to do ; 15.Dec. 16 als againſt. 
Kennedyin Mayboel,where the Defence being prov'd, the Aflize clean('d the 
Pannel ; and the Juſtices only fin'd himin an hundred Merhs of Expentes for 
the Cure Thelike Deons was ſuſtained in the forelaid Purſuit of Mytila- 
tion. 3. Novem. 1621. Williamſon againſt Marion Paton reſidenter in Leith, 
for difſocating the Spondyls of his Back, and mutilating him of his Leg ; in 
which Purſuit the Juſtices found this Defence relevant to elide the Lybel, that 
the Purſuer, being a young Boy, bad in his uſual Recreations with his Com- 
rauds, run Raceson the Links of Leith; as he was in uſe to do befote he was 
hurt: Agalio 6. Jane 1627. Leſly againſt Hervie, for breaking, at leaſt lame- 
ing and mutilating him of his left Leg ; this Alledgiance was found relevaiit, 
that the Purſuer had waJked from his Houſe many Miles. | 

This Detence of Recovery, is only relevant againſt a Lybel for Mutilation 26 

for, ashath been ſaid, Members once preſcinded cannot be recovered 5 But 
© Gaſpar Taliacotins, inhis Chirurgie nova de Narium, Aurium, Labiornmgque de- 
fe&u, pretends to have diſcovered a new Art of repairing Noſes per inciffonen 
entis ex humero, And Lanfrancus Cited by P. Lacchias queſt. m*dico-leg. lib. 
5. tit. 3. q. 3. N. 3. reporty, that ſome had aflerted that a Noſe,which once 
lay preſcindedin the owners band, was thereafter reſtored to it's place; bue 
he calls it an impudent Falſhood. Yet Zacchias dif: q: N. 1. and 4. fol- 
lowes Taliacotins; and cites Peree, and other famous Chirurgeons aflerting the 
ſame, and thinks this may be uſefull to Lawyers, for diſcuffing caſes of De- 
wembretion. But ſeing theſe learned Phyficians do not agree about it, I re- 
mit. the caſe to be clafl'd inter ea, que raro ex inopinato accidint z, Like the 
partus quinquagenerie,in |. ſs major 12. C. de legitim . Hered. and like Sera- 
pies Birth of five Children 5 in /. «trum. 7 de reb. dub. which laft, Ariifotle 
jidg'd to be as impoſſible, ut i» L. 36. f* de ſolut. 23 Lanfrancus did the 
reſtoring of the Noſe 3 and ſeing, if it exiſt, we cannot expe expreſs Law to 
decide anent it, (tecauſe Laws are only made for things que '#t plurimum., & 
wan qud raro eveninnt, |. 3. 4. 5. f* de legib.) it muſt be then regulated 
(when it happens )by paritie of Reaſon, with caſes commonly exiſting, ac- 
| [G6 ] cording 
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cording to' /: 10: 11: 1h. 13- f* ed. And by the ſame Rule, the Jadge 
may detide in the Amputhtion of the Toes of perſons, formerly mentioned, N. 
62. whouſe them inſtead of Fingets. ; ; 
77 The ſecond perewptory Detence is, that the caſe being ſubmitted, the 
' Arbiters havedecerned, and the Parmel is willing to fulfill the Decreer, or has 
already done it and obtained a Diſcharge 3 orthat the Parties havetranſa@ed 
and agreed ; this Tay is relevant 3 for all Injuries; become extinct by 
 Pa#ion or TranſaBion |. fitibi: 17: F: 1: { fs unus 27: F.pata 4. D: de pa@. tr 
non ſolar 11:$: 1: D: deinjur: and was fo found by the Juſtices 14: Fune 1637 
Alardiceagainſt Forbes for mutilateing bim of his left Leg. In all theſt cates 
che Juſtices deſert rhe Dyet, which istheproper terme of the Sentence proceed- 
ing uport TrevſaFions. 

78 any Joes do oftentimes recommend to the Parties to ſubmit, fo they did- 
in the foreſaid caſe 15.Jwly 1642.Cheyne of Wallie and his Brother againit Monat 
and Neivings, whereSitWilliam DickStewart of Orkney compearing to repledge, 
the Jultices recommended to him to agree the parties. Somerimes a judicial 
Submiſſion is made to the Lords themſelves, as was done 1. Feb. 1650. by 
Mclure and Baxters. 

Whence obſerve that the Crime of Mutilation and Demembration are but 

79 privata deli a ;whereanent Judgesare not obligd to inquire. di&.F.4.f.depa#: 
whereas publick Crimes cannot be traniaGted, /.juris gentium 7: & Y. paciſcer; 
14: init. verſ. Et in ceteris: f. eod:and may be inquired in. 

A third peremptory Defence is, that the King has remitted the Crime, 

80 & ordered an Aſſythm*nt;8&chePannel has found,or is willing to findCaurion 

to pay the ſame as ſhall be modified; or thatits already modified& confign'd: 

{ which Defence,as its uſval againſt Homricide, fo, is expreſly ſuſtained to filt the 

' Purſuit of Demembration 17. May 161c. Rob. Keith againſt Lindſay. 

Fourtbly, Diſſewalation ( which is a tacit Diſcharge inferred froma triend- 

OT ly converle and Ads of Kindneſs )is a good peremptory Defence. F. ult. beſt. 
de injur. t: fi tibi. de liber. cauſ. But it maſtevidently appear that there is 
a deſign ro paſs from the Purſuit ; and therefore in the foreſ(aid caſe, 12. Fe- 
nary 1642. Taylor againſt Norriefor mutilating ofhis Thuwb ; the Juſtices 
found that the Purſuers conſenting to let the Pannel out of Priſon and drink- 
ing with him, were noſnch Ads of Diſſimulation ; but perhaps there were 
ſome Specialities in the caſe : asthat they converſ*d and drank together for 
reſpeit to the Company ; andthe lerting out of Priſon might be in order wo 
weet for communing about an Agteement. But abftratting from theſe or the 
likeCircnmſtances,frrendlyconverſing$:drinking together,is aſtrongPreſampri- 
on of paſſing from theCrime,according to Mathens; Apud Germanos ( ſays he 
dif.tit.N. 14. )propinatio poculi validiſſimun diſſimulate injerie argumentum eff. 

o, Fifthh, res judicate is an uncontroverted Defen ce; the Tryal being be- 
fore the Je#Fices who are the Judges competent : But ( as I ſaid before, N. 
67. ) neither is the Privy Comncil nor any Barron-Court Judge competent. 
AZ. 6. Parl. 16. Ja. 6. And therefore their Decreets will not ſerve for an 
Abſolvitorz but if the Purſuer paſſes from the Mytilation, and inſiſts for Blood- 
_— Wounding only ; res judicata before the Privy Conncil or an inferi- 
or Court ,is ſufficient ; and if it be the Sheriffs Decreet, and a Reduction of 
It raiſed, and a Reply upon the Rednfion 3 the Juſtices will continue the 
Proceſs for a time, till the event of the Reduion be known. $o they did, 
19. 'Nov. 1649. Inglis of Craigmakerranagainſt Martin. " 

g Sixthly, It's a good Defence that the Privy Council hath precognoſced, 

7 found the Pann ininocent, and diſcharged the Juſtices ts proceed. This is 
dayly priftice and needs mo Confirthation 5 as was ſaid, N. 68. ſupra. 
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| Sometimes theCourc:/ remit to the Juſtices to precognoſce, ſo they did 30. 2 

_ Joly 1614. in a Precognition craved by Donaldſon againſt Ronald Lorimer 4 
and other chree perſons, for demembring him of the Lefr Hand 3 and the 
Juſtices not being able to diſcover any thing, becaufe the Fat was done in the 
Night, they remitted it to the Aſſize, who neither would fyle nor cleanſe the 
Panels, whereupon the Juſtices committed Lorimer to Prion, rill they ſhould 
adviſe with theCowncil, and then 16. Novemb. that ſame year, after advi' ng 
with the Conncil, they pronounced Doom, that Lorimer ſhould find Caution 
to fatisfie Doxaldſon as the Comncil had ordained. Ji 

Seventhly, The alledgeance of Self- Defence isrelevant here,as in Homicide; 2; 
and theretore as a Man may k/, in defence of his Perſon, his Wife, or her 
Honour. /.1.Y. 4. ff: ad. Cornel. de Sicar. ſomuch more may he mutilat or 
demember {ach an Invader : As wasſuſtained 27. Jane 1605. Brown againſt 
Jobnfton, in which caſe Brown was mutilated in affaulting Johnions Houle in 
the Night-time, with an Intention to abuſe his Wife; and yet had the con- 
fidence to purſue for the Mut;lation 5 whereas if Jo57on had puriued Brow, 
then certainlyBrown had been hanged ; for 20.Feb.1650.William Macrie Soul- 
dier, was convicted and hanged, for invading Colemans Houſe on the like 
wicked Deſign. Allo a Man may kill! or metilat in defence of his Goods, 
Covarnv.de homicid. releF. 3. jet. Unic. N.6. where he adduces many Texts 
of Law. As allo a 'Man may Ki or Matilat a Robber in the recovery of 
Stojen Goods, when he is flying with them. AF 1co. Parl. 11. Jac. 6. 

If a Man defend himſelf againſt one whois authorized by lawful Autho- 94 
rity to apprehend him, that will not be eſteemed Se/f-Defence, nor will he 
that mutilats in the apprehending be acconnted a Mutilator. This was found 
anent the re-taking of a Souldier, who had run away from his Colours, and 
being purſued, drew his Sword and reſiſted, and was mutilated in the Re- 
ſiſtance. 2. Decemb. 1641. Jarden againſt Fdmonſton. And juſt fo will it be 
in the caſe of Meſſengers, in their lawful executing of Captions. See our Au- 
thor T7. 11, of Mxrder. N. 13. 

Ezghthly,lt's a good Defence that the Wound was curable, and that the Mu- 87 
tilation or Demembration was ex melo regimine. This holds in Homicide, 
[ ſee our Author, T3. 11.N. 10. and Fariv. de homicid. qu. 127. þ. 3. ] and 
much more in leſſer Crimes. But if the Chirurgeon was zeceſſztated to cut 
off the wounded Member, that will not excuſe the Crime of Demembratio: ; 
it being all one to cut off the Member by a Stroke or to neceſſitat rhe Chirur- 

n to do it; per .nibil intereſt 15.f. de ffear. And ſo it was found inthe 

faid Aﬀtion 27. Feb. 1618. Thomſon againſt Miln, for biting off her lit- 
tle Finger.But there may be ſome diffierence in the forrne of lybelling the one 
or the other ; as, N: 69: /e&#: 2: ſupra. 

Ninthly. If more than one be conveen'd for Mutilation or Demembration, 23 
as Attors, Airt and Part, all of them maybe inſiſted againſt, and it will be 
no good Defence for any of the Pannels, thar there is but one Wound which 
could only be given by one as principal percnſſor, who ought tobe condeſcen- 
edon, and Grſ diſcuiſed. This was expreſly propon'd for three Defenders, 
and repelled, in reſpe&t Airt and Part was libelled, 10. Jaly 1635. Besfee 
Thomſon and her Spoule againſt Gileſpie, Thomſon and Hill, for mutilating 
her of her right Hand when ſhe came to rid them, they being all fighting to- 
gether: all three of them were remitted to the knowledge of an Aſſize. The 
like 24. Fuly 1633. Fletcher of Benſhew againſt Ramſay, Lindſay and the lord 
Spinie, in which Adtion the Lord Spinje compear'd and took the Fa&t on him 
and alledged that he was fyned by the Baillie of the Regality of St. Andrews, 
and yet it was tepelled in reſpe& of Airt and Part. And in the foreſaid AQti- 
on'15- July 1642. and 5. Auguſt 1642. Cheinie and his Brother againſt Mow? 
and the two Nezvirgs for mutilating' them : all the three Defenders were 
[Qs] con 
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convitted and- fined m 1coo, lib. to the parties, and two hundred pounds to 
theKing: and 3. ' Never. 1620 in the foreſaid Aftion AZa»ſoncontra Stewart 
and others for demembring himof a Thumb and three Fingers, and giving 
him ſeven bloody wounds; it was alledged for Stexart that one of the De- 
fenders was fugitive and at the Horn, and had thereby taken the Crime on 
himzand /, ſg inrixa percnſius 17.ff:deSicar.was cited, which wasalſorepelled,and 
he was remitted tothe knowledge of an Incueſt. The like 6. Jannary 1662. 
Advocatus contra Bates and others for Slaughter. And yet 10. June 1618. 
Robertſon againſt Roſs for mutilati g him in his right hand, it being alled- 


- ged for Roſs the Panne], that one was at the Horn for that Crime, and tugitive, 


the Afſize clean('d the Pannel; but the truth is there was no Probation 1n the 
caſe againſtthe Pannel, and a teſtificat was produced under the hands of fam- 
ous Gentelmen laying the Guilt on the Fugitive : See our Author, zit. 11. 
mm: 12, {peaking of homicidium in rixa, where many are conjun& 
Actors. 

Tenthly, It has been anciently ſuſtained for a Defence as well in Howmrieide, 
aS in Mytilation and Demembration, that the Party killed or weunded was de- 
nounced Rebel, or, as we call it, at the Hors at the time for a criminal cauſe. 
This was found inthe Attion Arno 1610. Ker of Fernehberi? againſt Tarnballs 
and others, and the extra of the Horning was found probative, and Relaxa- 
tion was ſuſtained by way of reply, to elide the Horning. The ſame was 
atlength debated trom the Civil Law, and DD. 20. Nov. 1618. Meldrum a- 
gainſt Meldrum of Eden, butnot decided. And is like the Queſtion among 
the D D. If it be lawful to kill Bazzitns or an ovtlaw  whereot he who defires 
to be ſatisfied may conſult Farinacins prex. crim. q: 103: It ſeems that before 
the year 1612+ a Defencefounded on aNenunciation for a civil Cauſe was a 
ground of Defence, becauſe by the third ACt of the Parliament rhar year, it's 
ſtatuted and declared, that for time coming it ſhould not be lawful for any 
man tokill oc mutilate any of the Snbjeds on the account of their being at the 
Horn for civil caules, under the pain of being puniſhed asMyrdere rs and Myx- 
tilators, with this Declaration, that the Atſhould taks effeft heirafter al/arr- 
erlie which implyes that a Defenceon an Horning for acivil cauſe, was good be- 
fore. Our Auer hath fully diſcuſſed this £xeſtion diF. tit: of murder, N: 


19. 
oe "But before a Pannel at the Horn (' for not finding Caution to compear ) 
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taken with Caption and preſented to the Bar will be allowed to propone this 
Defences, he muſt relax. So it was found by —_—_— 9. May 1605. Shirver 
againſt Forreſter, for mutilating him of the Right Hand ; where this Alled- 
gance that _ was Juris natwralis was proponed and repelled : But if 
there beany Nwlities in the Horning, the Pannel may propone them; as was 
done in the faid caſe. 10 | 
Eleventhly, If the pain of Retaliation be expreſly craved in the Libel ( as 
was in the foreſaid caſe, 28. July 1647. Forbes of Leſy, againſt Pitfeddels; ) 
the Pannel will be forced to debate how far the Law of Retaliation, given to 


-the Jews, is obligatory upon other Nations; ſo it was there debated, but not 


decided. This Point I ſhall labour to clear hereafter. 

Laſtly, It'sa good Defence, that the Purſuer did mutilat or demember him- 
ſelf; this (though contrary to the Libel) was found relevant 12. Janne 
1642. Taylor againſt Norie ; for mutilating him of his Thumb : againſt whi 

the Pannel offered to prove that frhe Purſuer did mutilat his own Themb 
when he was-raſhly drawing his Sword. 

Theſe are the perticuler Defer ces, which I findin the Books of Adjournal; 
to whichI may add this General : That whatever Deferceis competent againſt 
Homicide, is allo competent againſt Mutilation and Demembration z mutatis 
mal andis. bj 

ow 


which ( in as far 2$ it coincides with Probation in other Crimes)needs not to be 
ſpoken to. I ſhall only mark two things. 

Firft, That as in an Attion of Homicide, it the perſon ſaid to be killed be 
produced alive at the Barr; as in the caſe mentioned by Annens Roberins rer: 
jur. lib: 1: c. 4 (and which wasoncedone in a Purſuit at the inſtance of aGenle- 
man againſt his Nei ur, for alledged killing of his Shepherd, recorded in 
the Journal Books, but their Names eſcape me ! then it would be very ſuper- 
fluous to prove by Witnefles, thatthe perſon ſaid to be killed, is alive, becauſe 
the Judge and Inqueſt fee him : Evenſo in a Libel of Dewembration, ex. pr. 
of an Hand, if it appear by ocular inſpeQion that the Purſuer have both fis 
Hands; as in the caſe of Arſerius ſaid ro be murdered, and demembred of a 
Hand, by Athanaſins, and thereatter for vindication of Athanaſius, brought 
in alive having both his Hands.Svcrat: ecch: hiſt; 1:b. 1.cap:21: and Ruffin: b; 1: 
cap: 17. Ifay in all orany ofthele cales, the Judge and Inqueſt can cognoſce 
the matter by its notoriety; juſt ſoit an Herd iaid to be mutilated,appear by oc- 
warinſpeFion.never to havebcen mutilated,or to be perteftly recovered,theJudge 
8&inqueſtneed no further Evidences. So they did in the cales 28. July, 1627. Pa- 
ter/on againſt Wordie, and 19. Novemb. 1657. Inglis againſt Martin. 

But 2. If there be any doubt in the caſe; as falls our when the Hard or 
Fingers are wounded ; and no mutilation committed, but only pretended to 
be committed ; the Truth in that caſe muſt be diſcovered : Either by the Oath 
of Calumnyof the Party pretending tobe mutilated; or, by Witneſſes who 
ſaw him expreſs Signs of recovery : as was done, N: 76: ſupre: Or, by the 
eryal of $kilful Chyrurgions, who muſt declare their Opinion upon 
Oath, before the Judge and Inqueſt; and as this is our dayly Praftice, fo is 
it the cuſtom of forraig Courts,as Caballus teſtifies in dit. cent. Reſol. 2. caf. 
236. N. 113. & ſeqq. where he cites Angelusiuſtrufting Judges to adviſe with 
$kilful Phyſicians and Chirurgions in ambiguous caſes, how tar the Memberes. 

. the Hand is mutilated or debilitated ( for theſe two are but one and the 
fame with him ) by inciſion of the Thawb or other Fingers, and to record 
their Opinrion or Report, among the Ats of the Proceſs: And as Cabal: re- 
lates this as the Advice of Angelus, ſohe (aysthat he hath ſeen this frequently 
prattiſed by Judges, and that he himſelf has often praftiſed the ſame ; and 

rticularly that he has ſeen many Reports of skilfu] Chirurgeons concerning 
Debilitetionor Mxtilation of the Hand by Incifionof the Thamb,or by Wounds 

iven in the Fingers of the Hind, and ſometimes by Amputation of two 
; rei thattheHand ceaſed toexerce it's properOffice, and became almoſt un- 
profitable ; and in all theſe caſes, the Delinquents were condemned to under- 
go the puniſhmenrsimpoſed by the Laws and Statutes of the Place where the 
Crime wascommitted. 

The Juſtices, with us, do never accept of the {ingle Teſtimonies of Phyſici- 
ans and Chirurgeons; but oblige them to depone, or declare upon Oath ; 
notwithſtanding they have often contended, that the Oath de fideli a&mwini- 
ftratione, they gave attheir Admiſſion was (ufficient for all : So it was de- 
cideds 20. July 1627. Paterſon againſt Wordie ; and for the ſame cauſe the 
Juſtices do reje&t Teſtificats ſubſcribed by them, unleſs bearing upon Souland 
Conſcience. So they did 7 Novem. 1621. Will:amſon againſt Paton; and 15. 
Decewb. 1630. Barclay againſt Kennedy in Mayboll, in which laſt caſe, the 
Teſtificat was ſubſcribed by the Deacon of the. Chirurgeons of Edinburgh and 
other two of the Trade. And the like Objeftion was made 12. January 1642. 
againſt a Teſtificat produced by Taylor againſt Norieto prove the Lybe!, not- 
withſtanding it was written by the Clerkof the College of Chirurgeons, and 
ſubſcribed by four of them. Andthat TT - _ to the Opinion ofthe DD, 

of 


Of Mutilation and Demembration, 29 
_ Nowlcomein order to ſpeak to the Probation of the Libel and Defences, 94 
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of Law and pradtice of Forraign Courts ( what ever be pretended to the con-. 
trary ) will appear by the following Citations of Law and DD, as Crufos: de 
indiciis delictorwm.p. 2,C.20N.13. & ſeqq. Maſcard. de prob. vol. 3. coneluſ. 
1175. N. 40.jundo N. 50. Baldns& Salicetus, |. hac edifali. 65 Y. his illud 
I. de ſec. up. and others cited by Maſcerdus, dif. N. 50. Fariv. vol. deci- 
ſton: crim. deciſe. 346. N. 5. &N.6., and Deciſ. 365. N. 1. and 5. FVid.ctian 
Carpz. Criminal. p, 1. qv. 21. N.8. and qu. 20. N. 38, & ſegqq. and t 
DD. cited by him : As alſo Marthens de fic: cap: 3: N: 17: likeways Gail: 1: 
obſ: 111. N. 3. all of them afferting and proving that their O«ths ſhould 
be taken. This was expreſly enafted by a Conſtitution of Charles the fifth 
Artic; 149. cited by Carpz. dif. N. 38. and decided in Camere impe- 
rialj. Mynſyng. cent. 6 obſerv. 34. Vid. dif. Cruſium, loc. citat. N. 19. 
and Bald. in 1. 20, C. de fid. inſtrument. And there ſhould be at the leaſt 
two of them, if they can be had. Matthens Ibid. 

There are ſome caſes wherein Phyſicians and Chirurgeons are not obliged 
to (wear. as 1. If they be aſſumed by the Judge 3 or 2. if they be choſen 
by mutual conſent of Parties; to declare anent the nature of the Thing ; no 
more than a tutor Teitementar is obliged to find Caution, and the ſame Rea- 
ſon is for both ; viz. becauſe they truſt their Faith by choſing them. Maſcerd. 
dif. concluſ. N. 51. Mynſyng. cent. 5. di@. obſerv. 34. N, 13. and 14. 
Or, 3. Ifthe Phy/cian or Chirurgeon be appointed by publick Authority, for 
ſuch buſineſs, and (worn at the beginning. My»ſi-g. diff. N. 14. Carpzqu. 
26. N. 45. And ſo [underſtand Matthen:, ſaying, it's ſufficient they were 
{worn at their entrie to their Office. di#. N. 17. but withal they ſhould be 
put 1n mind of their Oath formerly given. 

98 From henceir followes, that the Aſſizers who are to judge 0n a Probation 
wherein ſo many Difficulties occur, upon the Qualities of Wounds and 
Chirurgical Terms, ſhould be more than ordinary inteVigent : otherwiſe they 
who in dubious Caſes incline to abſolve, may probably free the guilty upon 
ſome miſtaken point. This fell out in the foreſaid caſe 8. July 164.3. Logie 
againſt Howiſor for Mutilation of an Eye : the Pannel) was by them clean('d 
upon a point that aroſe from the Probation 3 viz, that the Purſuer gave ill 
words,& thereby provoked thePa-nel togive the ſtroke which occafioned the 
Blindneſs, and yet this was neither pleaded nor relevant 5 for the Law does 
not allow Compenſation betwixt verbal and real Injuries. And Advocats 
who plead theſe caſes, may likeways ſee how neceſlar it is for them to ſtudy the 
Queſtiones medico-legeles, without which it is not poſſible forthem tounder- 
ſtand ſome Texts in Law; U. 12. de Statu. And many other Laws in the 
Titles ad leg. Aquil. & de Mail. edi. But weneed not give inſtances, ſeing 
the large Volume of Paulus Zacchias frequently above cited, contains hun- 
dredsof Inſtances. And Matthen:s, dif: lec. thinks it may be uſetul alſo for 
Judges to underſtand theſe things, that they be not eaſily deceived by the Re» 
rtsof corrupted Chyrurgions ; and in order to this, he lays before them the 

18 Aphoriſ: of Hippoc: de wulneribus lethalibus, ſeJ: 6: and the words of Celſus, 

lib: 5: cap: 26: as a particular caſe to be underſtood. 
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'W HEREIN the Puniſhments of thele Crimes are handled ; Retali- 
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ation, which is the firſt of them, diſtinguiſhed ; and the Prattice of that 
Species thereof called Pzthagoricalor Arithmeiical, refuted 3 from the Opi- 
nion of Divines and Lawyers; and even from the Opinion of the Rulbres: 
The other Spec tes called Ariitotelical, Analogical or Geometrical, reconcil- 
ed to natural Equity,and to the Law of GOD. The Puniſhment of A»pu- 
tation of « Hand, though in many Caſes pradtiſed, yer, rejected from being 
the ordinary Puniſhment of theſe Crimes. Arbitrary Puniſhments aſſerted 
in place of both ; and a well regulated Arbitrary Power prov'd to be uſe- 
full and neceſſary to Judges, for augmenting and diminiſhing Puniſhments, 
in theſe and in other Crimes, according to Circumſtances attending the 
committing of them. And the Civil Law, and the Law and Cuſtomes of 
this and other Nations are compared. 
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By Sir ALEXANDER SETON of PITMEDDEN Knight Baronet, &c. 
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By wav of Appendix to the fore going Book, writen by the Learned Sir 
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ARRIUS MENANDER, L.s. ff. dere Militari. 
Non omnes Deſertores ſemiliter puniendi ſunt, ſed habetur & ordinis flipendio- 
rum ratio, gradus militie, vel loci, muneris deſerti, &- ante ate vite: ſed 
O numerus, ſi ſolus, vel cum alters, velcum pluribus deſeruit, aliudve quid 


rum, que poſt geſia fucrint : Sed & ſi fuerit ultro reverſus, non cum neceſſitu- 
ine, non erit ejuſdem ſortis. 
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PART II. 


Of the Puniſhments of 
MUTIL ATION & DEMEMBRATION, 


Summaries. 


o9 The DD. infift chiefly on three Puniſhments: Retaliation, Amputation of 

« Hand ; a»d Arbitrary Puniſhment : Ard the Law of this K ingdow 
Cap. 11. Stat. Rob. 2. declares the Life to be in the Kings Will and re- 
deemable; which may be reckoned as @ fourth. 

100 Retaliation deſ cribed;, and its various Names. 

101 The Subje@ is, Juridico-theological, equally handledby Divines and Law- 

ers. 

to2 The Nature of Retaliation he'd forth i» ſome Conclyſrons. 

103 Concl. 1. Retaliation #»ſtituted by God in his Law, and delivered by Moſes 
to. the Jews. 

104 Concl. 2. The execution of the Law of Retaliation committed tothe Ma- 
giſtrats, and not left to privat Revenge. 

10s Concl. 3. / he Law of Retaliation was tranſmitted from the Jews to the 
Greci:ns,bst how or in what time is uncertain; ſome aſcribing the Law to 
Rhadamanthuswho was Moles i: Mythologie according to Huetius;others 
to Charondas K7»g of the Locrians; The words of their Laws ſet down. 

106 Concl. 4. That Retaliation zs founded on natural Equity, which conſiſts 
in obſerving Equalitybetween the Crime and Puniſhment ; proved by five 

' Arguments. 

107 Arg. 1. Taken from the conſent of Nations and Laws. 

108 Arg. 2. Taken from the Teitimony of Fathers, Modern Divines and Laiv- 
gers, dſſerting its natural Equity. 

109 Arg. 3. Taken from various inſtances of providence infliing Retaliation. 

tio Arg: 4. Tak'n from Gods threatning Retaliation, againſt the Enemies of 
his Church in general, andthe Chaldeansin particular: and alſo againſt 

' bis own people. 

111 Arg, 5- 1 aken from the threatnings of Retaliation under the Goſpel, vhich 
ſhews that the Law was not pecaliar to the Jewiſh ceconomie. 

112. TheObjeFipns of Socinians and Anabaptiſts dev/ed 10 everturn the power 
of Chriſtian Magi ifrats an(wered : and the Authority of the Chriitian 
Magiſtrat afeerted. 

113. A farther proof by Inſtances of Providence under the Goſpel, that the Law 

H 


of 


(32) 
of Retaliation, ' was not abrogated under the Goſpel; with «a RefleQion 
againſt the Deiſts denying the Validity of humane Teſtimony. 
£14 Concl. 5. Although Retaliation be founded on natural Equity, and ſo is 
immutable,yet it doth not follow that it muſt be always executed according. 
to pythagorical or Arithmetical proportion 5 but that Analogical or Ge- 
ometrica] proportion, 4s CircumStances require, is ſufficient. And this 
' proved by ſeveral Arguments. 

115Arg. 1. Taken from the PraFice of the Jews in ſeveral particulars. 

116 1: I» many caſes it was either naturally or morally impoſſible to exccut rift 
Retaliation. 

17.2. 1t was lawful forthe Jews to tranſaF enent the puniſhment of Retaliati- 

on. Joſephus his Opinion diſprovd. And the PraGice of the Juitice- 
Court anent Tranſations juitified. 

118 3. Andfor the ſame Reaſon, the Jewiſh Magiitrat was not obliged to enquire 

into theſe Crimes, when the Parties did not deſire it. 

119 4. {f theParty injured did epply to the Megiſtrat, and inſiited to have the 
p4in of firift Retaliation inflifed, yet then in that caſe, the Judge was 
n0t oblzgedto infli puniſhment according to the words of the Law, but he 
enquired into Circamſtantes and varied the puniſhment accordingly. AP 
this is provd by manytnſtances; particularly where the Qualitie of Pare 
Hes was unequal. | | 

120 5. When Quality and Circumitances were equal C which ſeems to be the on- 
ly difficult Caſe ) eventhen the Jewiſh Magiſirat did admit of a Ran- 
Some and pecuniary Muld for puniſhment, which was done on five aceounts 
condeſcended on by the Rabbies. - The Law of Retaliation, concludedto 
be minatory, with « Rebuke to the Sadducees and their Succeſſors. 

121 6. A falſe Witnes occaffiening Death to another was puniſhed with ſtrit Re< 
taliation; but if by his Teſtimoney he occaſioned ouly Demembration ; the 
difficulty is greater. 

122 Arg. 2. Taken from the Agreement of the Laws of the XII. Tabb. as pare- 

phraſed by Jacobus Gothofredus, with the praGice of the Jews and Do- 
| Erine of the Rabbies in ſeveral Initances. 

123 Inſt. 1. The Law of the XII. Tabb. allowed TrenſaGions, as well as the 
Jewiſh PraZice. 

124 Inſt. 2. Depalmation by the Law of the XII. Tabb. was prniſhed by a pe= 
cuniery MulF, and not by ferit Retaliation. And this wes the Jewiſh 
Praice. 

125 Inſt. 3. The Law of the XII. Tabb. deoffe fuſs, vel dentibus excuſlis, «p- 
points pecuniary Puniſhment : and the ſame was augmented or diminiſhed 
according to the Quality of the Delinquent ; which was alſo the Jewiſh 

raFice.. 

126 Inf 4. Tn the Agreement betwixt the Laws and PraGice of the Jews, and 
the Law of the XII. Tables, i thecaſe of a falſe Witnes. 

x27 Secondly, the Greek and Latine Authors 3 and particularly Ariſtotle and 
Phavorinus #»derſtood the Lew, fi membrum rupſit, &c. »ot ſtritly 
but analogically. 

123 Phavorinus did not believe (trift Retaliation praFicable, but argues againſt 
it. 

129 $, Cxcilius in his «n)wer to Phavorinus acknowledges there eannot be 411 
exact Retaliation in Breaking end Bruiſing, and therefore concludes for 


Eſtimat. 
an Eſti als 


130 An Epicriſis o!the Reaſonings of Phavorinus and S. Czcilius. 

13x Strict Retaliation condexmnedby the Reaſonings of Ariſtotle egainſt the Py - 
thagoreans. 

132 The Judgment of Ariſtotle to be preferred to that of Pythagoras ; and why > 

133 Ariſtotle a»d Phavorinus cenſured by Bodinus, and he by Matthzus: and 
ard yet Bodinus ns friend to ſtrict Retaliation. 

134 The caſe of equal Circumſtances conſidered by Bodinus. 

135 The Law of Charondas, of Eye for Eye, recorded by Diod. Siculus, proves 
not the general pradice of (trift Retaliation; it baing net made for the 
ſake of ſtri& Retaliation, but with reſpe to the excellency of the Eye be- 

ond other Members ; and the like hath been ſince praiſed by Chriitiar 
mperonrs. 

136 Arg. 3. toprove that ſtrict Retaliation though founded on natural Equity, 
admits of analogical Retaliation 3 taken from the authority of Divines 
and Lawyers; 1 b:gin with Grotius, eminent for his Knowledge in the 
Jewiſh ed Chriſtian Theology; and in the political Laws of both. 

137 The Tevway sf Goodwyn & Ainſworth: Munſter, 2x4 ſome Rabbies, 
cited by them 

133 The Teftimeny of the Jews hath the more Weight, in that they were tenaci- 
ou4 of their political Lews and Cuſtomes 5 as is provd by Inſtances; with 

| Ms eras, Se. _— ard [fiod. Peluſiot. p 

139 Aſuriber Zeji1Wony 0 wyn, For analogical Retaliation, foZowin 

- A, Gellius 3 with an Tx Irene Song OTE Y 

140 The Teitimony of Paulus Fagius for the ſame. 

141 The Teſtimony of meny other Divines condemning Pythagorical Retalia- 
tion, , 

142 The Sadducees and wicked Manichees, Patrons of identical Retaliation, 

143 $tri& Retaliation condemned by many famous Lawyers. 

144 Reaſons why the Conſerence between Phavorinus and S. Czcilius, recorded 
by A. Gellius, 7s to be regarded: , 

145 The Law of Retaliation never executed among Jews, Grecians, or Ro- 
mans i# the (trift ſenſe; except the Crime were atrocious : Moderat 
Damnages more agreeable ts Chriftian meekneſs. 

146 Firſt Obje@ion bearing, that if ſtrift Retaliation had not been am'ng the 

* ewS, there would have been no need of Exhortation to Meckneſs under 
the Goſpel 5 anſwered. 

147 AſecondObje#ion taken from theſe word: of 1. 1. ft. ad leg. Aquil. Lex A- 
quilia, omnibus legibus quz ante ſe de damno injuria loquutz ſunt, 
derogavit, ſive XII. Tab. five alia quz fuit ; enforced and anſwered : 
by ſhewing that the words omnibus derogavit, admit A Exceptions. 

1243 The Anſwer illuſtrated by an Enquiry inte the Date of the Lex Aquilia. 

149 The uſe of the Enquiry for knowing the Author of the Lex Acquilia. 

x50 Amputation of the Hand 3s the ſecond Puniſhment vf Mutilation and De- 
membration to ve ſpoken to; and why? 

1512 Amputation of the Hand prov'd by many Inſtances of the Civil Law, to be 
the puniſhment of many Crimes committed by the Hand 3 «nd how thas 

puniſhment is to be regulated? 

152 The puniſhwent of Amputation of the Hand, is always in Saxony conjoyn d 

with Relegation: and why? 

H 2 153 Ar 
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153 An Argument taken from the Gloſs andſome Texts of the Feudal Law, to 
prove that Mutilation 41d Demembration, were puniſhd pena am- 
putationis maniis, becauſe ſingle wonndirg was ſo puniſh'd. 

154 The Argument taken from the words of the Gloſs put in form, and enforced 
frem a Rule in Suarez. and anſwered, by ſhewing that ſingle wounding 
was never puniſh'd, in that manner, unleſs jomrd cum fractione pacis 
publicz, to which the Law requird ſeveral Conditions there ſet down, 

which made the Crime atrocious. 

I55 Some AGsrof Parliament, anent the Amputation of the Hend for carrying 
forbidden Weapons, explain'd. 

r56 An Objetion arſwered. 

157 Arbitrary Puniſhment, by the Civil I aw, ſ;cceed-d in place of Retaliati- 
ON, and in place of the fix'd Mult of the XII, 1abb. If theſe Mal&s 
were enaFed in maxima veterum paupertate? ( «s Trebonian ſays) 
and abrogated on that account ? For what ( auſe were the Words of the 

. LawSi membrum rupſit &e. abrogated ? 

158 How lone had Analogical Retaliation beer i: praFice before Juftinian i- 
tred.c'd Arbitrary Puniſhment in place of al Retaliation ? 

159 Mutilation ard Demembration puniſtd arhitrarie, es other Injuries: 

160 The nature of Arbitrary Puniſhment ot underſtood by every one. 

161 Arbitrary Puniſhment anſwers to Arbitrary Crimes. Ordinary «rd Arbj- 
trary Crimes deſcribed. : 

I62 Anciently all Crimes and Puniſhments were determined by Law: but mul- 
tit:d: of Folts which could not be for/een gave ccraſron for Arbitraty 
Power to determine in Emergencies by the Kules of Equity. 

163 This ancient and modern Cufltem, and the nainre of Arbitrary Puniſhmenc 
held forth by Ulpian. Why a Judgs call dLegis auxilium ? 

164 Puniſhment in general as including ordinary and extraordinary or Arbitra- 
ry, deſcribed. | 

165 Arbitrium plenum or abſolute;ar4regulatum or limited, deſcribed. A Judge, 

exerciſing unlimited power, called bellua & non judex. 

166 — #nd Arbitrary power, are different things and have different 

ects. 

167 An _ Tudge,is the ſame with a prudent and wile Jude deſcribed by 
Cicero 3 and is the ſame with Ulpian's vir bonus de/cribed by Alex. 
Neapolit. ; | 

162 An Arbitrary Judge has not power to do any thing that 1s unjuil. | 

169 He cannot, without a juſt Canſe, augment or diminiſh puniſhments which 
the Law has determined, nor recede from any thing determined by Law, 
unleſs the Law allows tim to do it. What caſes are ſaid to be dcter- 
mined by Law ? 

I70 He cannot totally remit 4 Puniſhment to gratifie the people, eſpecially after 
Sentence. And its not always ſafe fer them to remit who have power to ds 
it; prov'd by the authority of St. Bernard and Cicero. 

171 Az Arbitrary Judge cannot puniſh erin merit. ' 

172 He cannot puniſh one man for the Fault of another, though he were willing 
to undergo it: except in ſome parti ular caſes. 

I73 Be ſhould not delay execution of Sentence beyond the ordinary 1206. 

174 7 Arbitrary Puniſhment canreach ad poznam Capitis? 

Ie 
175 41f ad amputationena manils : rebd 


176 An Arbitrary Judge way determine Puniſhment for extraordinary Crimes; 
and bighten or leſſen puniſhment in ordinary Crimes, if theCircumſtances 
of FaT require it : aud why ? 

177 There is a like neceſſity for Arbitrary Power in ſome civil Caſes. 

178 And yet for all this the Fudge cannot be ſaid ts be more favourable than the 
Law ; or that be contraveens it, or departs from it; but is rather Legis 
auxilium, and « Preſerver of the Law, becauſe the Law in ſome caſes gives 
_ - Dads fl F Me 

I nly ſupreme es have this power; and inferior Magiftrats muſt conſuls 
| ” the = eſpecially after Sentence pronwned Whether the Fl gre 
lig'd to DS the Cauſes of his receding from ordinary Puniſhment > how far 

the Law preſumes for the Juitice of the Judge in ambiguo. 

180 The Circumſtance; for hightning or leſſening Puniſhments, are chiefly ſeven. 
Cauſa, perſona, locus, tempus, Qualitas, Quantitas, Eventus. 

181 1. Divers Conſoderations enent the Cauſe, viz. 1+ If the Delinquent a@F- 
ed ex propofito, or net. 2. If the Crime be conſummated or attempted only. 

. If the Delinquent aFed of his own accord, or by command of another. 
hat the Judge ought ts do in each Caſe. 

192 2. As to thePerſon whether Agent or Patient, it makes 4 great alteration irs 
pi” cory Each ſhonld be conſidered as to Sex, Age, State, and Duality 
or Dignity. 

183 3. Place; of Comwitting, eugmtnts or diminiſhes the nature of the Puniſh- 
ment; provd by Inflances. 

184 4. Time ; varies the Puniſhment : which #s alſo provd. 

185 5. The Quality of the Fa makes the Crime more or leſs airocions, and ve- 
ries the Puniſhment. 

186 6. Quantity ; diſtinguiſhes furtum ab abigeo. 

187 7. Event encreaſes puniſhment and Damnages; as when the hand of « 
skilful Artificer is ſtruck Lk 

138 Damnages are dueby the Rules of natural Equity; proved by the Authority 
of Farin. and Marſil. 

1289 How far Delinquents are lyeble for Damnages, intrinſick or extrinſicks and 
both theſe Damnages deſcribed. 

190 Obligation te pay Damnages founded on Exod. 28: 19. 

191 Damnages tobe modified at the arbitriment of the Judge 3 and by what 
means he ſhould inform himſelf. Other ffoe Circumſtances for mitigat- 
ing Puniſhments. 

192 Of the Pradice ef Scotland anend puniſhing Mutilation avd Demembra- 
tion; and decerning of Damnages : The words of Cap. 11. Stat. Rob.2. 
whichare the foundation of all, ſet down. 

193 If there be any Warrant, from the words of the Statute, to puniſh Mutilati- 


on a4 Demembration cepitally; debated pro & contra, and reſolved 
Negative. 
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Mutilation and Demembration. 3 3 


have ſhown what it is to Metilat and Detruncat a proper Member of a 
Mans Body; and how te purine and defend Actions thereanent. I 
come next in this ſecond Part to ſpeak of P#1iſbments and Damnages; 
which are not always the ſame, but vary, in theſe as in other Crirnes, ac- 


I Have now done with the firſt Part of this Appendix 3 and therein I 


99 


cording to Circumſtances 3 tot. tit. ff. de penis. Farin. 11. 87. & ſeqq. de ' 


penis temperand. The DD. inſiſt chiefly on Retaliation, Amputation of a 
Hand ; and arbitrary puniſhment z and there is a Foyrth, mentioned in an 
ancient Statute ot our Law, viz. cap. 11. ſtat. Rob. 2. where it's aid, that for 
wiltull and premeditated Mutilation C which is there underſtood for De- 
membration ) the Delinquents Life ſhall be in the Kings Will and redeemable; 


Retalietion , which is the. firſt of theſe, 1s a Puniſhment of equal Retribu- ; 


tion, orthe doing to one as he hath done to his Neighbour; inſtituted by 
GOD; committed to the Jewiſh Magiſtrat tor Execution ; and thereafter re- 
ceaved by the Gentile Nations, upon the account of it's natural equity, and 
executed by the Rule of Geometrical Proportion. All which I ſhall makeap- 
pear in ſeveral Concluſions. Cardinal Hygoon Exod. 21.3. thusexpreſles its 
Talitur ledendus eft jafit, qualiter ipſe injuſte fecerit alii, Pena talionis is 
not expreſly mentioned among the Laws of Juſtinian, except in F. pene 
7.inſt.de injur.but we find it in Novel. con. 60.8& 92.The Reaſon why it's but 
once in Juſtinians Law, is, that when Trebonian compoled the Law, Retalia- 
tion of one Member for another was worn out,and in place thereof aFis iy- 
juriarum had ſucceeded,as in di@.y. Pena It's oftner in the Canon Law,afinC. 
Pen. 14.4. 1 and in C. ſex differentia,2 2. q« 3+ and in C. calumniator . oy + 

ald: 


but it's frequent among the DD.as7e!. Clarus, Farinabins, Cujac. Bart: 


and others. And among the Rhetoricians 3 as 2uintil. declame. 297. & 
352. Semec: Controverſ. 2. lib. 3. & controv. 33. lib. 5. and it's to be 
found in Sywmach. Epiſt. 59.lib. 1.6 Epiſt. 27. 1ib.3. and Sidon, Epiit.2. lib. 
5. andthe Eſſence of it conſiſts in the curting off one Member for another, as 
appears by the puniſhment of him who makes an Eunuch: Novel. Juftin. 142. 
Cap. 1. It hath ir's name from the Latine word Talis. Vo” in Erymol. which 
denotes an Equality betwixt the Crime and the Puniſhment 5 and for this 
Cauſe its likeways call'd pene femilis ſwpplicii 5 in 1. alt. c. de accuſat. & l. ult. 
ff de calummiat. Pena reciproci. in l. 3. lib. 9. 6. Theodoſ. de exhib. vel tranſ- 
mit: reis. And pena paris vindife; quaſi TevrereIue, or the ſuffering of the 
ſame thing. Ir is ſeveral times called by Ariſtotle «T7i2wwove; lib, 5, Ethic. cap. 
5, i: e: contrepaſſum: All theſe are Namesdenoting Equality. 

The Subje& is Juridico-theologicalz and thereforein handling of it the DD. 
of Theologie cite Law and Lawyers; and the DD. of Law cite the Sacred 
Scriptures and Divines, which muſt be my Method at preſent; For as inthe 
firſt part I made uſe of Phyſ6-ians to aflilt rhe Lawyers; ſoin this ſecond Part 
I muſtcall D;vizes ro my Aſliſtance. 


And becauſe the Subje isfull of Difficulty, eſpecially as to the Obligation of 192 


the Law of Retaliation under Chriſtianity, I ſhall labour to clear the Difficul- 


tiesin a few Concluſions, whereby the divine Authority and natural Equity 
{ ESEY thereof 


Of Mutilaien end Demembration 


Hcof ſhall be proved in the firſt place, and yet it ſhall be ſhown in the ſe- 
cond, that it was not intended to be always executed in the ſtricteſt arid Ji- 
terall Senſe, but according to the Rules of Geometrical Proportion and di- 
ſtributive Juſtice. 

103 TI. All, except Deifls who deny the Authority of the Books of Moſes 
and reproach this Law, ( as you may ſee in Nicho!'s Dialogue with the 
Deif# ) acknowledge that the Law of Retaliation, was one of the 
Laws which Moſes received from God, and delivered to his People the Jews. 
For firſt God gave this Law to ſecure the Life of man Gey. 9: 6. in theſe 
Words, He that ſhedeth mans blood, by man ſhall his blood be ſbed 5 and baving 
declared it to take place in all caſes of wilful Homicide, Exed. 21. 22. 23. 
T4. 18. r9. 20. 21.22+ 23. With Certification in the laft of theſe Words, 
that Life ſhould goe for Life. He thought fit, by a further ſtep of his wiſe pro- 
vidence, to forbid Demem'ration under the like pain. ver/. 23. Eye for Eye; 
Tooth for Tooth; Hand for Hand; Foot for Foot. As allo Mutilation andileffer 
Hurts, v. 25. Berning for Burning, Wound for Wornd;, Stripe for Stripe : 
Thefe are the Words of the firſt Inſtitution of the Pair of Retaliation ; 
which is renewed Levi. 24. 19. 26: 7 a mancanſe a Blemiſh inhis Neighbour 
#: he hath done, ſo ſhall it be done to him, Breachfor Breach; Eyefor Fye'; 
T ooth for Tooth : As he hath cauſed a Blemiſhin a man ſo ſhall it be doze untd 
him again. Further, leaſt this ſhould be thought to reach the Fereuſſor only ; 
Ir's declared Dext, 19. 6. and ſubſequent Verſes, to extend alfo to a falſe 
Witneſs, by whoſe falſe Teſtimony the Life or Member of an innocent man 
ſhould be raken away. All theſe places of Scripture ſerve to illuſtrat the a- 
bove mentioned Deſcription of Retaliation z becaule the very words in che 

'Texrs Eze for Eye, Tooth for Tooth, &c. are as ſo many Examples of the E- 
quality to beobſerved in Execution of the Law either Literally ; or Analogi- 
T cally, »y geometrical Proportion. 
x04" This Law was not a buſineſs of private revenge, and therefore the 
executing of it was not committed to the Party injured (as fome 
Commentators on Math. 5. werſ. 38: 39: &c: charge upon theSadduces ) 
nwllo enim modo ſervaret ille modum, ſays Eftius in Exod.21. 23. but the Exe- 
cution was committed to the Magiſtratz for Dext. 19: 17. it's exprefly faid, 
that both the men betweer whom the controverſie is, ſhall itand before the Lord, 
before the Prieſts, and the Judges which ſhall be in thoſe Days. And all privat 
Revenge, yea even private hatred, was expreſly forbidden the Jews. Lever. 
I9. 17. 18. thou ſhalt not hate thy Brother in thy heart : thow ſhalt not avenge 
nor bear any grudge —_ the children of thy people, And the Roman Law, 
tot. tit. C. Ne quis in ſuacanſa; permits no man to judge in his own cauſe, 
except ſupreme Judges. 
0s 3- This Law of Retaliation, with many others of the Jewiſh ceconomy, 
was tranſmitted to the Gentile Nations, and particularly to the Greciang, 
( who were the moſt learned and polite of allothers, ) but it is not agreed 
upon, neither as to the manner how, nor the time when, the Grecians recei- 
ved them. Der. Huetins, in his Book intituled, Demonſiretio Eoangelice 
prop.4- cap. 8. 2.2. cites Authors, who ſay, they might have recerved them 
from Cadwns and Danaus, who being contemporaries with Moſes,were forc'd 
to fly trom their own Country of /#gypr, and ſheltered rhemielves among the 
Grecians, and taught them thoſe Laws. And he di. prop. cep. 11. infifts at 
large upon the tranſmifſion of theſe Laws to the Grecians by the Syropheni- 
bis cjans ; but Authors ( whom he cites ) do not agree about the time. Some 
think it was when the Syrophenicians fled from the Sword of Foſbna, invad- 


ing 
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ng their Country 3 others think, that the Syrophenicians themſelves had ne- 
ver learned thele Laws, before Solowon fent many thoufands of his People to 
provide Materials for the building of his Temple, + K:»g. 6. But the Gre- 
cians had the Law of Retaliation long before this time, if cxedie may be giver 
to the Pythagoreans, who ( as Ar;ſtotle ſays, lib. 5. Ethic. cap. 5. ) atcrib'd 
this Law 10 Khadamazxthns King of Lucia aSits Author, in theſe words, £ued 
ra fecit Patitnr 5 autoren ſcelus repetat 5 Jnoqur premitur exemplo nocens: 

lay, it muſt be older than Solomon if Rhademanthns enacted it; for Torſe- 
linns in his Epis. Hift. makes him contemporary with Foſbra : and according 
to Huetins,dif. c.8.N.12. he was the ſame with Moſes. Calviſins, Helvieus ay 
Nanclerus calculat him to be about the ſame time. But Djod. Sic»l. ib.12. a5 
ſcribes the Law for the Eye, S; quis oculum ernerit, oculum reo partter erui- 
to, tO Charondas King of the Locrians, furnamed T huriss, ( becauſe he gave 
Laws to the Tharians or Tyians, Tiraquel, im his Notes on Alex. 
#b Alex. lib. 6. dier. genial. c. 10.) and then, as to that particular Member, 
the Law was of a later date. Bur leaving theſe Chronological Inquiries, 
becauſe the Heathen Hiſtories of the(e times, from which they are taken, are 
very uncertain ; according to the learned Stillmng fleet. Orig. Sacr. cap. 1. in 
fn. It's enough tor our defign that we find the Law of Retaliation, among 
— _ _ man = _ this who _ Ariſtotle di. 1.5. Eth: 
Caps Y. h, in I imocr. Diog. Laert. lib. ro. A etins did. « 4 
C.11. p. 164. is pofitive, thatthe Law of Retaliation, was one of is Lang 
which deicendedfrom the Fews tothe Greciers, & tranſmitted by them to the 
Romans in the XI: Tables, /. 2. F. 44. ff. de orig. jar. anno UL. 300. where- 
by it is agreed,thac was 2 Law anciently among the Greejars, and that t| 
honoured it for ies equity, by alcribing the general Law, 2wod quiſque fecit 
patitur, to Rhademanthus, and the particular Law; Sz quis oculum erwerit, to 
Charondes i both fam'd tor their Equity and Juſtice, as Virgil. Afncid. lib.fs 
and the Mythologiſts teſtify of the feſt 3 and Fl. Maximns teſtifies of the laſt, 
bb. 2. cap: 5+ but by inſtancing a Heathenifh piece of Courage. 

Concluſ. 4. This Law of Retaliation is founded upon natural Equity; which 106 
conſiſts in obſerving. equality between the Crime and Puniſhment. This I 
prove by the following Arguments. | | 

Argum. tr. Common cenſent of all Nations in the receiving a Law, is. a 107 
good Argument for its »«trral Equity; and all Nations have agreed to re- 
ceive this Law. This we have already ſhowen, as to the Greczas and Ro- 
wanr, N. ro5. ſspre. As for other Nations,their receiving this Law of Re- 
taliation, \ce —_ lib. 9. Roſin. in paraleip. p: 940; Cujac. lib, 7. obſero. 
cap. 13. P. us, rerem judicat. lib.6. tit. 5. de injar. t. 20, Forner. 
lib. 3. ſelef#. cap. 28. Faber. lib: 3. Semeſt. cap. 19. and Covarnv. war: 
Reſolut. lib 2. cap. 9- Moreover, the Authors of particular Texts in the 
Rowan Law are poſitive in this point of natural Equity 5 as, Ulpien: in 1. 1. 
F. qued. quiſque jawis, who there ſays, DBnis aſpernabitur idem jns fobi dic, 

ipſe alris dizit. And the forelaid- Foernes Snarez. did. cap. N. 7; 
ys, that he believes the Pretor introduced the Law. of Retaliation 
againſt the Magiſtrat; who contrary to his duty, decerned unjuſtly ; and 
therefore an anorymus German in his Book intituled, Jos Fe iÞnitratunr; 
inſcribes his Notes upon that Title, in theſe words : De jure talionis ſove re- 
tor ſboniz. Seo Maranus (Crjacize his Sgholer) on the ſame Title. And S, 
Cacilivs «pad AGel. tib.20. c.1. difputinfyfor the Equity of the Law of Reta- 
bation inthe XII. Tables, againſt Phevorinws, has theſe words, Bn; obſecro, 
ifte eft acerbitas, fo ide fiat in te, quod tate in alios ſeceris? 
Arg.2. It's natural Equity isaſlerted by many greatAuthors,as by S. Augyſf.1jb. 108 
21. de C5wit: Dei. Caps 11. — y_ the Gentiles who laboured 
- front 
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from the natural Equity of this Law to confute the belief of Eternal puniſh- 
ment : as if it had been diſproportional to a temporal Sin 3 not knowing, that 
the Sin was meaſured from its being againſt an Eternal Majeſty,Infinite 1n Ju- 
ſtice. Of this Opinionallo are,Gratian: i C. penas 14. qu. 1. & inC. ſex dif- 
ferentie 23-4-3- Tertul. lib: de patientiacap. 6. Drigines,howil. 10. in Exod: 
D: Ambroſe lib. 1: officior.cap. 48. D.Valerianusin ſerm. de bono diſcipline. 
S. Ifpodorws peluſiota lib. 2. Epiſt. 133. Abulenſic in cap. 24. Levit. all cited by 
Johannes Suarez de mendo}a ad L. Aquil. C. 2. in apparats N. 6:. where he 
lays plane hec detalione lex non ſolum bonoſed quo convenit 5 quia in pene 
zqualitate verſatur, Jed nulla efſe reperitur, que magis ſecundum naluram ſit : 
nitebatur enim naturali hac ratione que equiſſima omnibus viſe eſt 5 nimirune 
quod inſe patiatur quiſqzquod fecerit alteri. And again N. 8. Igitur cum hec 
lex naturali ratione ſaffulta fit. Inde eft quod omnes Gentes eadem lege rege* 
bantur, & ab omnibus pereque cuitodiebatur.. And this AnſwersexaGtly to the 
Definition of »atural Equity given by Ariſtotle lib. 5, c. 7. where dividing jus 

| in quonar & vouie, naturale & legitimmum, he calls naturale,quod ubique eandews 
habet vim, & non quia ſic videtur aut non videtur. And legitimum, quod 
initio quidem liberum eſt, poſiquane vero conititutum ſit, 0bſervari —_ eft 
This ater! Equity is allo aflerted by learned Divines, Andres 
ad Exod. 21. 24. N. 3. 4. And Antonins Waleus oper: tom. 2. p. 290. col. 2, 
25 alſo by Sote,tratat de init. & jur. lib-5.art. 4. in the caſe of puniſhing Ac- 
culers; and by Epiſcopis, inft.l.3.SeF.2.c.12. The ſame is alſo maintained by 
Farin.prax.crimequ. 16. de accuſ, at.N.2. and by Vander Maclen: P: 21 qu:IT5, 


tvetus 


Arg. 3. As this 1s evident by theſe manyAuthoritics, ſo it 13 proved by the 


edges the juſtice of GOD in this 

| GOD hath requited me. And when Samuel hewe 

Hmalakites in pieces before the LOR i), 1 Sam. 15:3 

AS thy Sword hath made Women childleſs, SO ſhal thy Mother be made 

childle(s among women. Theſe three were Gentile Kings, who could nor 

ſuffer by the Law of Retaliation as it was a Law ofthe Jew:/h ceconomie, but 

aSit wasa Law of natural Equity. We have another Example of the execut- 

ing of this Law by vertue of it's zatural equity, even before its Promulgati- 

on by Moſes, viz: upon Joſephs Brethren; they had caft him in a Pit, and 

' had no regard to the Interceſſions made by him,or for him : Gen:37:21,22,23, 

in on another occaſion ( but with a better deſign ) had nore- 

but caſt them in Priſon, Gem. 42. 9,1TO, II, 12, 

13,14, 15, 16,17. and verſe 21. they acknowledge the Juſtice of this Re- 

taliation, ſaying to one axother ; We are verily guilty concerning our brother, 

in that we ſawthe anguiſh of his Soul when he beſought us, and we would not 
hear, therefore is this diſtreſs come upon 4. 


24: and he 
gard to theit 


nterceſſions, 


following As of Gods ſpecial providence and vindicative Juſtice executed, 
by the Rule of Retaliation.againſt hainous Offenders, and notorious Malefu- 
ors; as upon Pharaoh, by drowning him and his He# in the Red-ſes, in 
Retaliation of the Command to drowne the Male-Children of I/-ael. Exod: 
'x:22: Tn like manner Aderibezeck, King of Bezeck who had c#t off the 
; "Thumbsand great Toes of 70 CanaevitiſhKings, had his own Thumbs and 
at Toes et off by the Tribe of Judeh, Jud: 1: 6, 7. where he acknow- 
etaliation, laying, AS I have done, SO 
dgag the King of the 
3: heſaid unto him, 


Arg. 4. The natural Equity of this Law is provd by GODs threatning to 


retaliat upon the Enemies of his Church in general, 1/a. 33. 1. When thou 
ſhalt ceaſe to ſpozl, thou ſhalt be ſpoiled 5 and when thou ſhalt make an end 
to deal treacherouſly, they hal deal treacheronſly with thee. And againſt the 
Chaldeans in particular, Habak. 2.8, Becauſe thou haſt ſpoiled many Nations, 
all the Nations ofthe People ſhal ſpoil thee. Andnot only did GOD threaten 
the Heathen Nations, but even his own People the Jews, Dent. 32. 21. yea, 


even 
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even David -bimſelf, 2 Sam. 12. 9, 10,11. Sword for ſword, defilement for 
| defilement. And Solomon tells us, Prov. 21. 13. Wholo ſtoppeth his ears at 
the cry of the Poor,he alſo ſhal cry bimſelt,bur ſhal nct be heard. A Threat- 
ning worthy to be oblerved in this time of Scarcity. 

Fe. 5. It the Law of Retaliation had not been founded on »ataral Equity, "11 
but had been meerly for the State of the Jews, then it cou!d not be ob- 
ligatory under the Goſpel, bur it is obligatory ; as appears from Matth. 
7.2. With what judgment you judge, ye ſhall be judged; and with what 
meaſure you met, it ſhall be meaſured to you again. And Kezel. 13. 10. He 
that leadeth into ceptivity, ſhall go into captivity ;, and he that k&:#eth with the 
ſword, muſt be killed with the ſword. And many Nations obſerve it in parti- 
cular Cales,' 

And whereas it is Obj-Qed by the Socinians and Anabaptiits followingthem, 1:2 
out of _ to overturn the Power of the Chriſtian Magiſtrat, that Chritlt's 
own words, Matth. 5. 38, 39, 40, 41- do aboliſh this Law. It's Aniwered 
by Rivetss, dif. loc. Ex:d. and by the judiciousCalvin ; by Marlerat, Mat- 
donat and others on our Saviour's words, Matth. 5. 38, &c. and by Lorinus 
in Levit. 24, 19, 20. that all that Chriſt intended, was to recommend Chriſtian 
Meekneſs and Patience, but not to wrong the Power of the Magiſtrat, which 
is frequently aſſerted under the Goſpel ; as Tit. 3. 1. 1 Pet. 2. 13. and Row; 
< - 1, 2, 3, 4, 5- Where weare commanded to be ſubjeft to ſuperior Powers, 
who are a terror, not to good Works, but to the evil : and wer/. 4. He bears 
20t the ſword in vaimn, Ju he is the miniſter of God, 4 revenger to execute wrath 
upon him that doth evil, and therefore we are to be ſubjeF, not for ſervile fear 
only, bat for conſcience ſake. Farther, Calvin and Rivetns ſay, that Chriſt in- 
tended to correct an error of the Ph.riſ'es, who believed that the execution. 
of the Law of Retalia!ion wa; committel to every privat perſon ; but Mal- 
donat on the Text difſents from this,thinking the Pheriſces could not be igno- 
rant of the Prohibition, Levzr. 19 17, 18. Thou ſhalt not hate thy brother-in 
thy heart ; and thou ſhalt not averg:, or bear any grudge againſt the children 
of thy people. h | 

Further, to ſhow that this Law wasnot abrogated under the Goſpel, GOD 123 
by many afts of his ſpecial Providence has inflicted the puniſhment of Keta- 
Liation under the Goſpel ; as in Hered, who Matth. 2.16. ſent forth and flew 
all the Children in Berkl. heme, among whom ( he that ſhould have ſucceeded 
him ) was alſo ſlain. Vid. M.cr-b. lib. 2. Saturn. cap. 4. and Spinh m. his 
diſquiſition tpon it, d 6. evang. Vol. 2. dub. 76. As alſo, the Daughter of 
Hcerodias who contriied the beheading of John the Bup iit, Matth. 14. was 
( as ſhe paſſed a River | beheaded by the Ice, holding her fat by the N-ck, 
whilſt her Body danced under the Waters.Niceph. /ib 1; /i/tor.c:p. 20. And the 
Jews, who concurted in the wicked cr:.cifji-g of our blefſed Lord, were cru- 
cified in great numbers dayly at the Siege of Jeruſalem, by Ti:ns the Son of 

eſpeſien. Joſ-ph. de Bello Jud.cico 1.6 cap.12. And Valeys the perſecuting Arian 
Emperour,may be adduced as another Example, wbo kaving burner fourſcore 
Orthodox Chriſtians coming from Conſtantinople to Nicom di: unto him,hum- 
bly to plead their Caſe, was himſelf ar lat burnt in a little Corrage, where 
he had hid himſelf, when flying from the Goths; Socrat. Hitt. Feel. I. 4. 
c. 3 Andſome later Examples are recorded by Camerarins in his Hifforical 
Mellitations cap. 98. | -m 

After all which Proofs, the natiiral Equity of this Law is not to be doubt- 
ed ; ſo that the D:#75, who obj this Law as a fooliſh and unjuſt Law, to 

refell the authority of the Books of Moſes, may ſee that the Gentile Nations 
have honoured this Law, if credit may be given to the be:t humane Autho- 
rity 3 which if the Dezi7s rejett, (as © _ Dy do,for ſupporting their Ca _ 
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they will not be able to prove who are their Fathers, and fo.may, after their 
death, loſe the Right of Succeffion. You! 

Conclyſ. 5. Tho it be proved that Retaliation is founded on naturalequity, 
and ſo isimmutable,yet nevertheleſs it will not follow that it muſt a/ways be 
executed according to an Arithmetical, Identical or Pythagorical Proportion 3 
that is ro ſay by taking Eye for Eye in a literal ſenſe, which Ariftorle ſays the 
Pythagoreans maintained ; but its ſufbcient for ſatisſying the Law of natural 
equi:y that the puniſhment be executed according to a proportion Geometrical, 

nalogical, or Ariſtotaical ; that isto ſay, by paying of an equivaleng, ac- 
cording to time, place,perion, and other Circumſtancesatrendingthe commit- 
iog of the Crime: This I ſhall prove by ſeveral Argumeats, iz. 

Argum. 1. From the praQtice of the Jews, who-may be admitted to clear the 
ſenſe of a Political Law of their State, becauſe they were the firſt Receivers of 
it ; and they neither did, nor in all caſes of Bodily Injuries could, obſerve 
any other but Geometrical Proportion 3 For, as it appears by che Particulars 
tollowing, 

x. In many Caſes it was impoſſible to' take*Retaliatior;as in the Example, 
Ex:d.21.22. of a Woman who by a Hurt given toher by mens (triving toge- 
ther,makes-an Abortion,or parts with an inavimat Child ; the man could not 
be puniſhed by a Pythagorical Retaliation, but a Sum of Money ſucceeded in 
place of Puniſhment, by the words of the Text. In like manner,there could not 
be a Pythagrrical Retaliation in Injuries done to the Body by Rapes and Adyl- 
teries; and therefore when Sampſons Father in Law, with concourſe of the 
Phzl:$tines,took bis Wife from him and gave her to his Companion : Sampſor 
did not take their Wives and beſtow them upon others, according to the lite- 
ral ienſe of the Law of Retaliation ; but he, as a Judge and Ruler in Iae/, 
having power to take Revenye for Injuries done to the Perſon and Honour of 
his Wife, compenſed them - burning of their Corn, with their Vineyards 
and Olives, &c. Judg. 15. 5. Yet nevertheleſs, he excuſes his taking revenge, 
in words declaring it to be Retaliation, inying, verſe 11. AS they didints me, 
SO have 1 done unto theme. 

2. The Law of Retaliation did not hinder the Jews to ##a»ſ2# for the Ig- 
juries doneto their Perſons except Death was the Conſequence of the Injury, 
and this is inferred from Gods prohibiting Tranſattions fimply in the caſe of 
Homicide, Numb. $3. 31. ye ſhall take no ranſom for the life of a Murd-:vev: 
So Ainſworth on Ex1d.21.25. infers. [ Joſephus Antiqu. 1lib.4. cap.46. gives 
the Fle&tion to the Purfuer*whither he will have the Fine or the reci 
Puniſhment : but A3»ſwerth, a man well verſed in Rabbinical learning, ob- 
ſerves no ſuch thing out of Maimonides, whom he adduces to prove their 
cnſtom of o— And this ſerves to vindicat the prxaQtice of the Juſtice 

attiohs are judicially allowed,as we ſhew among the De- 
fences, N.74. 77. 78, 79. ſupre. which prove that theſe kind of Injuries 
are but private deliFa, wherein the Publick is not concerned. 

3- For the ſame Reaſon, (iz. That PaFion or TrenſaFiow was allowed to 
the Jews,tanquan in d:lif#is privatis ) their Judges neverdid, nor were they 
obliged to enquire in theſe Crimes. And this is inferred from Dev#.19.17, 18. 
where it's ſaid, That both the wen between whom the —_— is ſball Rand 
before the Lord, before the Prieſts andthe Judges which ſhall be in theſe days 3 


and then, but not till then, its ſaid, #he Judges ſhall make diligent imguifgtion. 
\_ This is another of Ainfworths Obſervations; and itagrees with the Civil Law, 
and our praftice mentioned, dif. N. 79. ſupra. 

pI It the Party —_ did apply to th 4 and inſiſted to have the Pain 


taliation 1th 


ed,yet even in thatCaſe theJudge was not always oblig'd 
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to infliX it according to the words of the Law, but was to enquire into 
the circumſtances of time, perſons, place, age of the Dejinquent, as allo his 
ſtrength ro undergo the Puniſhment, without the loſs of his Lite ; for a ſick- 
ly man, by the loſs of his Hand, might loſe his Life ; likewiſe, the taking 
away the Eye of a Moneculus, of the Hand of a Delinquent, who had bur one, 
would be harder to him, than what he had done to one having two Eves or 
two Hands 3 the Judge was allo to conſider, whether he wat purſuing or de- 
fending when the Crime was committedzand according to theſe and other Cir- 
cumſtances he was to puniſh or not puniſh, & to highten or leſſen the Puniſk- 
ment as he ſhould think fit, ex. gr. though the Rule of Reraliation forefaid in 
Hurt:,be only ſimple Retaliation; Stripe for Stripe,yet the ſingle ſmiting of Fa- 
ther or Mother was puniſhed with Death; Fxod. 21. 15. And on the other 
Hand ; if a Mafter {mite out the Eye or Tooth of his Lin-/ ervant or Maid- 
ſervant, the Maſter was not puniſhed with pulling out of his Eye or Tooth, 
bur the Servant obtain'd his Liberty, as a thing more profitable for, him, Fxed. 
21. 26,27. Allo, if a Magiitret doſmite a Beegar, it's not to be puniſhed as 
a Beggar's ſmiting a' Magiſtrat with Amputation of a Hand, or ſome greater 
Puniſhment 3 [| As to which Caſes, read Cajeter and Willet their Commen- 
taries on Fx94. 2 1. 24, 25,26. ] All which being confidere1, it could nor be 
eafie to fix upon a Caſe wherein ſimple Retaliation could be exaGly inflicted 
by the Jewiſh Magiſtrats in a [iteral ſenſe. All this agreeth to the Prattice 
of other Natiocs, and if we were not here reſtricted to ſpeak of Perſonal 
Injuries done to the Body, we could give many inſtances in the Jewiſh Law, 
wherein Pythagorical Retaliaticn was not obſerved, particularly in Theft, 
Exod. 21. 1,5. where the Thief was to reſtore, ſomerimes the double, ſome- 
times four-fold, and ſometimes five-fold. 

5. When the Purſuer and Defender among the Jews were perſons of equal 
Quality, and otherwiſe equally Circumſtantiated, and the caſe it felf plun 
and free froth aggravating Circumſtances ; ( which is the only difficult Caſe, 
and ſeetns to be the very Caſe that Joſephns ſpeaks of, as is mentioned N. 
117. ſupra. ) Everi then, if the Purſuer inſiſted for Corporal Puniſhment, 
according to the letter of the Law ; the Judge had Power to determine a 
Pecumal Recompence, which the Party 1njured was obliged to accept of 3 
and the Delinquent who pay'd it was thereby freed from the Corporal Puniſh- 
ment. This Pecuniary Mult was modified on five accounts, according to 
Rabbi Cana cited by Panl»s Voet. F. p. init. de injir. of whoſe Do- 
Arine he ſets down a ſhort abſtrat. As alſo according to Rabbi Moſes Mii- 
momides itt his Treatiſe of Hurts, whereof Ai»ſworth ih his Commentary on 
Levit. 24. 19,20, 21, ſets down a larger abſtract, The Damnage (ſays he) 
was modified : 1. For the loſt Member. 2. For the loſt Labour. 3. For 
the Pain and Trouble which the injured Party ſuffered by the Wound. 4. For 
the Expenſes of the Cure. 5. For the mark of Ignominy and Deformation ; 
where alſo he ſhews to what Sum the quantity of each Mult extended ; 
but neither YVoeet. nor A:»ſworth ſpeak of Corporal Puniſhment in their Ab- 
ſtratts. Theſe things are written by the Rabbies, who beſt underſtood the cu- 
ſtom of their own Nation, and had no intereſt to pervert the truth in matters 
of that concern. And this may ſerve for a ſufficient proof to juſtify the com- 
mot Opinion, »iz. that GOD did not intend the Law of Retaliation 
ſhoul literally executed 3 and that the Rabbies thought this manner of 
execution-inconſiſtent with the Rules of diſtributive Juſtice,8: that the obſery- 
ing the Rules of diſtributive Juſtice, ſatisfted the watrral Equity of the Lavw. 
N ( fays Vander Muelen diff. qu. 15. wer. fin. ) ſcntici dignum horribil; fla 
gello ſefetnr 5, ant ſecuris meritum (eutica_ſolvere cedanms : And therefore 
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Pool, and other Divines on Exod. 21. 24. conclude, that this Law of Reta- 
liation was only Minatory. But of this we ſhall have occaſion toſay more 
hereafter, when we come to our laſt Argyment, taken from the Opinion of 


Livines in this Caſe. Mean time, we may take notice, that Rabvi 


oſes Mai- 


monides in his Treatiſe of Hurts, cap. 1+ ſe&. 3,4. (as he is cited by Ainſworth 
on Exod. 21. 25. ) aſcribes the Opinion of /iteral and firi& Retaliation, to 
the Sadducees, who affeting a (triftnels in execution of Laws, did therefore 
ſaperciliouſly aſſume the magnifick Title of TZADDIKIM, or FUST MEN, 
Hoſpin. de Orig. Monachat. lib. 1. cap. 4. as if they ( forſooth ) were the on- 
ly juſt and righteous men of their Nation : And they have not wanted Suc- 
' ceſſorsin Ambition, in almoſt every Age, who being guilty of groſs Opi- 
nions ( as the Sadducees were, ) by Denying the Immortality of th- Soul,and 
the Exiſtence of Spirits, &c. have endeavoured to ſupport their Reputation 


by their aſſuming ſome proud Title or another. 


6. If the Purſuit was againſt a falſe Witnes, (who by his falſe Teſtimony had 
taken away the life of an innocent man) as Dext.19. then the Puniſhment was 
certainly inflicted according to the preciſe letter of the Law, becauſe he wag 
enilty of Homicide 3 but then the doubt yet remains, as to the loſs of a Mem- 
ber, whether or not the falſe Witnes was to ſuffer Retaliation in a literal ſenſe, 
and the ground of the doubt is from the words of the Text, verſes 19, & 20. 
which command, that it ſhould be done unto him as he thought to have done un- 
co kis brother : and that upon a Moral Reaſon, that evil might be removed from 
the perple, ard theſe which r. main'd might hear and fear, and commit no more ſuch 
evil : which refers to a cuſtom the Jews had of publiſhing their Criminal Sen- 
teÞces in every City ; Further, it's there ſaid to the Judge, verſe 21. Thine 
ey: ſhall not pi y, but life ſhall go for life, eye for eye, tooth for tooth, hand for 
hard, font fer foot 5 and yet even in this Caſe, Paulus Fagins on the ſame 
Text of Dent. 19. ſays, Hec lex talionis, autore Rabbi K ana ut 4 Becah citae 
tur, munquam cbſervatur, nam preter ſcripturam ex traditione ait conſtari quod 
10n oculus pro oculo ſed —_ pecuniaria reddatur. And Ainſworth on Exod. 
21. 25. Cites Maimonides his Treatiſe of Hurts, Chap. 1. Sed. 3, 4. to prove 
that the words thine eye ſhall not pity, relate only to the Caſe where Satisfation 
was not made at the ſight of the Judge ; but yet if the life was taken away by 
the Teſtimony of the falſe Witnes, then his lite behoved to go, and he could 
expe no mercy,becauſe he was like the man who lay in wait to kill his neigh- 
bour, and came pr. ſumptuonſly upon him to ſlay hint with guile: and concerning 
ſuck a man, GOD' expreſs commarid is, Thox ſhalt take him from mine Altar, 
that he may die, Exod. 21.14. And this may ſerve for proving the firſt Ar- 


exment, taken from the Practice of the Jews. 


Are. 2. The ſecond Argument to prove that the Law of GOD did not 
require Retaliation in a literal ſenſe, ariſes from comparing that Law with 


the Laws and Writings of the Grecians and Romans on that SubjeR. 


I. I begin with their Law of Retaliation, as it is in the ſeventh of the XI. 
Tables, tit. de znjur. cap. 4. 1.2,4,5- and the laſt words of the ſixth Law, with 
the Paraphraſe of Jacebys Gothofredus thereon, who collefed theſe Laws from 
Aul. Gellins, and other Rowan Authors, and this ſhould bear the greater 
weight, in that the Greczams who are ſaid to receive them from the Jews, and 
the Romans who received them from the Grecians, had no intereſt to corrupt 


or alter this Law, or to diſtort it to a wrong ſenſe, nor were tempted with the 
blind Zeal that miſled them in Religious Worſhip. And ſo we have juſt rea- 
{on to believe, that this Law,as it is inthe XII Tables,is worded according to 
the true meaning of the Law of GOD, from which it was taken, as we ſaid 


N. 105. ſupra, and may ſerve to illuſtrate the ſame. 


Follow 


and their Puniſhments, . Ai 


Follow the words of the Text, with the foreſaid Paraphraſe, andthe Scriptures 
in the Margin which correſpond therewith. 


Text. Paraphraſe. 
I. 2, de injuriis levioribus, | 
TheExamples after SI QUINJURIAM Y; quzs injuriam lon 
adduced, ſhew this ALTERI FAXIT XXV. viorem, ſive re, froe 
was ſmiting on the RIS POENZX SUNTO. verbis, alteri fecerit, 
Month. 25. aſſibus mulTator. 
I. 4. de pena talionis. 

Exod.2 1.24. SI MEMBRUM RUPSIT Si quis alteri men- 
Hand for Hans, NI CUM EO PAICIT TA- brum al iqued ruperit, 
Foot for Foot. LIO ESTO. ni cum eo patiſci ve- 


lit, membrum ei pa- 
riter rumpere injuria 
aſjeFo jus eſto. 


I. 5. de offe fuſo, 1.e. den- 


tibus excuſſas. 


Ibid. QUI OS EX GENETALI @2ni dentemex gingiva 
Tooth for Tooth. FUDIT LIBERO CCC.SER- excnſſcrit libero homi- 
VO CL. AXRIS POENZE mi irccentis Aſſibus 
SUNTO. muldator, qui ſervo 
I 50. 
1. 6. de falſo. 
Deat.19.19,21. SI FALSUM TESTIMO- S7 quis falſum teſti- 
Ye ſhal do unto bin NVUM DICASITy SAXO moninm dixerit ſaxo 
as he thought to have DEICITUR, Tarpeio preceps dejici- 
done unto his bro- tor. 
ther, and thine eye 
ſhal not pity, but life 
ſhal go for life. 


Now let us compare theſe Laws as Paraphraſed, one by one, with what we 
have ſaid N.115- & ſeqq. concerning the Doftrine of the Jewiſh Rabbies,and 
we ſhal find an exa&t agreement betwixt the Rabbics and theſe Laws. For, 

1. As the Rabbies acknowledge N.117.ſupra,' that the Jews might Tranſat ; 
ſo the ſame is evident from the ſaid /. 4. de pena talionis, and theſe words 
thereof, NI CUM EO PAICIT, or as the Gloſs has it, paciſci velit, that ei- 
ther a TrenſaFion atually made by the Delinquent, or his being willing to 
Tranſa&, as the Paraphraſe has it, was ſufficient to liberat him from the 
Corporal Puniſhment of the Law. 

2. It appears from /. 2. de injur. leviorib. ſuch as depalmation or ſtniting on 
the Mouth ; that this was not recompensd by depalzeatior, but by payment 
of a Pecunial Sum, vis. xxv. affes. And this is that Law which Phavorinns 
«pud A.Gel. loc. citat. objefts to S.Ceciliss, telling him how the inſolenr and 
wicked Lucins Veracius ( or as others read Neracins ) baffled the Law, tak- 
ing advantage from the ſmalneſs of the Penalty, to ſmite every man he met 
with on the Mouth, and thereafter to cauſe his Slave that followed him with 
a Bagg of Money, to pay down the Ranſom. 

3. It appears by /. 5. de ofſe fuſo vel dentibus excuſſrs that the Law of GOD. 
Tooth for Tooth, was not followed in _ _ and Pythegorical Senſe, not 
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could the Judge decern it in that Senſe, becauſe the Law limits him ad peram 
CCC. aſſinm 3 it the Party injured was a free mar, and to the half it, if he 
were a Slave, and this difference ſhows, that the difference of perſons was ob- 
ſerved. 

4. And laſtof all, as the falſe Witnes was puniſhed by the Law Det. 19. 
with Death, it by his falſe Teſtimony he had caken away the life of a man ; 
ſo by the laſt of the Lawsof theſe Tables, he was throwen over a Rock with- 
out Mercy. And even the later Law of the Roxyans, ( alchough it has in 
many things derogated from the Law of the XII. Tables,according to Ulpiar., 
L.1. f. ad C. Aquil.) yerit contains the Law of Retaliation againſt a felſe 
IWitnes, Qui falſum teſtimonium dolo malo dixerit yuo quis publico judicio rei 
capitalis damnaretar, l.1. Y. 2. FF de Sicar. which upon the ſame Reaſon was 
againſt falſe Accyſers, both by the Civil Law, in þ. fin. C. de accnſat. authen. 
fed novo jure. C. de adult. and by the' Canon Law, in Cayſ. 2. 4.3. c. 2, & 3 
the words are, Caluminator fi in accuſatione defecerit, talionem recipiat, qui 
non probaverit quod objecit pxnam quam intulerit ipſe patiatur ; though Clarns 
lib. 5. F. fin. q. 81. proves, that this ( as to Acculers )) is aboliſhed, Ferg. 
Vaſg. 1.2, — cap. 18. N. 6. wiſhes that the Pain of Retaliation might 
be punctually exafted from both Witneſſes and Accuſers, that Pleas tmight 
have an end. So that in this point of puniſhing a falſe Witnes, the Jewiſh 
Law was not more {tri than the Roman Law is. 

2. As the words of the foreſaid Law [ ST MEMBROM ROPSIT NI 
CUM EO PAICIT TALIO ESTO} according to Gothofreds Paraphraſe,did 
admit of a Ranſom, in place of ſiriif Retaliation,when the Delinquent was wil- 
ling to pay the ſame ; ſo the Greek and Latine Authors, who liv'd at the time 
when this Law was in vigour,underſtood it in the ſameſenſe,as appears by the 
Reaſonings of Ariifetle, ( a famous Profeſſor of Philoſophy in Athens, the 
Chief Seat of the Grecian Learning, ) againſt the Pythagoreans, Ariſt. lib. 5. 
Ethic. cap.5. renewed by Phavorinus a Roman Philoſopher, againſt S. Czci- 
lius a Lawyer, vid. Aul. Gell. lib. 20. cep. 1. and fumm'd up by Matthens, 
dit tit. de injur. N.2. from which we argue thus, 

Firſt, It muſt be granted (* without conſidering the ſtrength of their Argn- 
ments } that if they believd that firiF Retaliation was impratticable in the 
matter of Bruiſes and Wounds, then the Law could not in their Opinion re- 
quire a ſtriF Retaliation in theſe Deli&s, but this they believ'd ; as is clear 
from the firſt Argument of Phevorinus, in thele words, If (ſays he, imitating 
Ariitotle) a man, through chance or inadvertency, mnutilat or maim a member 
of another mans Body, it will be impoſſible for the party leſed to take acaſual or 
inadvertent Retaliation ; yea, though the Injury be done deſignedly z it will be 
difficult (if not impoſſuble) to make « W Soo | fo equal to another,as it ſhall nei- 
ther be deeper nor broader, and the Fudge will not be able to obſerve ſuch preciſe 
meaſures as ſhall equally ballance and not exceed the Injury given. Moreover, 
if both parties ſhould haply be in the wrong, and multiply Injuries ts one another, 
and thoſe of a different nature 5, it would be an unaccountable cruelty to raiſe 2 
Suit for obtaining all theſe things to be done by way of SatisfaQtion and Retalia- 
tion, for ſo, infinite Reciprocations and Retaliations would follow to both 

aries. 

- To theſe Arguments S. C2cilius makes anſwer (my dear Phevorinus ſays he) 
although one Member canno; be broken or bruiſed to tbe exa# dimenſions of the 
wound and bruiſe of another, yet Retaliation ſhould not therefore ſeem unnjuit ; 
for why? we ſhould not require the ſame meaſure or nice balancing, of the ſtroke 
upon the ſame Member, with reſpe& to all circumsflances and accidents, for that 
cannot be done ;, but we ſhould rather conſider the intention of the Percuſlors 

mind, * 
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mind, and if he ated of deſign,or by ſudden paſſion ;, and ſeing the Law permits 
Tranſation to be made, and a Ranſom 10 be payed, if in that caſe the Percufſor 
will not redeem the Puniſhment, by payment of the Ranſow, the Decemviri, Au- 
thors of the Law. allowed Retaliation to be exaFed, whether the Delinquency 
wes done by deſign, or by inadvertency z for what Cruelty, I pray you, can there 
be, if the ſame be done to you which you did to another, eſpecially when yu were 
allowed to tranſaft andpay a Ranſom, and noneceſjity lay upon you to undergs 
Retaliation, »nleſs you your ſelf had choos'd the ſame ? And now, can any of the 
Edits emitted by the Prztors, concerning the eſtimating of Tajuries, be more jult 
or apprevable ? Alſo, I would not have you ignorant, that the Twdge neceſſarly 
behoved to reduce this Retaliation to a» Eftimat. For if the Delinquent, refu- 
ſed to undergo the Retaliation ordered by the Fudge, then the Fudge condemned 
him to pay a Sum of Money,as the Eſtimat of the Plea. Whereby if the Delinquent 
conceivd that the terms f Agreement,& the Puniſhment of Retaliation were both 
$00 hard: the Severity, of the Law was taken off by thepayment of a Peeuniary Mul, 
_ And now ſeing Phavorinys, whom S. Cecilius honours with the Title of 130 
one rers'd inthe Learningof the Academicks, thinks it was impoſlible to exe- 
cute this Law by Identical or Pythagorical proportion : and that S. Cecilius 
himſelf yields ro an Azelogical proportion, asagreeable to the Law and Cu- 
ſtom of the Romans ; how can we think that this Law had any footing in the 
firi& Senſe, among the Romans, whoſe mind theſe Diſputants their Country- 
men, are preſum'd to have underſtood ? But 

2. As the Diſpute betwixt theſe two Rowans, ſhews what was the Opinion x;1 
of that People at that .ime,even ſo the Arguments which Arzſtotle urg'd long 
before againſt Pythagorical Retaliation,ſhew that the learned Athenians (from 
whom the Romans receiv'd that Law) had always underſtood. 8& maintain'd it, 
according to the Rules of Diſtributive Fuſtice,or AnalogicalProportion. © Di- 
< ftributive Juſtice, ſays he, requires of Judges that they ſeriouſly confider the 
« Circumſtances ot Fact, the Perſons by whom and againſt whom the Crimes 
«ire committed. For it a Peaſant ſhould beat a Magiltrat, or a Child his Fa- 
© ther, or a Slave his Patron, certainly the Crime would deſerve greater Pu- 
<* niſbment than if committed by the Magiſtrat againſt the Peaſant, the Parent 
< againſt the Child, or by the Patron againſt hisSlave : and yet according 
* to the Law of Pythagorical Retaliation, he muſt be equally puniſhed whe 
< offers a Blow to a Prince, and to a Begger : And aSlave offering Violence 
* to his Patron, and a Patron injuring hisSlave, muſt ſuffer the ſ.me degree 
* of Puniſhment;which toevery man ſeems abſurd : And on the ſame ground, 
« if ye {mite out the Eye of a Monocnlus, you ſhall loſe but one Eye by way 
* of Puniſhment, whereas if the Monocul#s (mire out your Eye, he muſt be 
* made Blind, tho'he made not you Blind : and it you having two hands, 
© (mite ott the ſingle Hand of your Neighbour, and thereby make him inca- 
* p3ble to ſerve bimſelt in the neceſlities of Nature, yer you ſhall loſe but one 
* Hand, and be (till capableto ſerve your ſelf with the other. Again, Diſtri- 
* ute Juſtice, 2s it conſiders the perſon, (o itdiligently ponders Time and 
* place, and one and the ſame Crime, is not equally atrocious at all Times, 
«* and in all Places, as the Stoicks fancied, but increaſeth and diminiſheth ac- 
* cording to the Time and Place of commirting. Whereas if Pythagorical Re- 
© taliation hold good, then he who Wounds his Neighbour in prelence of the 
* Judge, and he who Wounds him in an obſcure Vaulc,and he who Wennds 
* him in a Church,or Palace of the Prince, and he who Wounds him in a Ta- 
* yern Or a Brothel-houſe ; muſt ſuffer alike Puniſhment. Morecver, if tri 
* Retaliation take place, then if Claudius Pompeins commit Adultery with 

* Ceſars Queen, Ceſar may retaliat by committing Adultery with the Wife of 
L & 1 Claudins 
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* Claxdins, which is contrary to the rules of Morality; and if Czſay ſieal 
* toco weight of Gold from the Theſaury of the People, they may retaliar 
«* by robbing the Coffers of Ceſar; and it Albinus reproach Modins, Modins 
* may in Retaliation revile Albinus, which were to be guilty of a ſinful ſore 
© of Retaliation, and may take place according to Pythagorean Doftrine, not 
* only in Adultery, Theft, and Reviling z but in Witchcraft, Sacriledge, In- 
* ceſt, violation of Sepulchres, Calumniation, Prevarication, ſuppoſititious 
* Birchs, and all manner of Villanies; whereas all theſe Inconveniencies may 
©* beſhun'd, by oblerving the rules of Diſtributive Juſtice. 

And now having givenan account of theſe Debates, to prove matter of 
Fat, to wit, thatthe Grecians and Romans did believe and prattiſe the Law 
of Retaliation, 1n an analogical ſenſe, at the times when theſe Debates were 
managed ; I ſhall now ſubjoyn ſeme Confiderations for preferring the Autho- 
rity cf Ariſtetle, before that of Pythagores and his followers : As, Frrſt, The 
Queſtion was abourthe ſenſe of a political Law ; which. Ariftoile 15 to be pre- 
ſum'd to have underſtood better than Pythageras,becauſe he learnd the know- 
ledge of Law from Plazo his Maſter, who wrote de legibus ; and'iMenochins 
proem. de Arbitrar. N. 3. calls him the learnedſt of Plato's Diſciples. 2. Arj- 
totle being a Profefor of Philoſphy, and a conſtant Reſidenter at Athens,and 
having written well on the Politicks, its preſum'd he underſtood the Laws 8 
Cuſtoms of Athens, better than Pythagoras did who reſided long among the 
Enyptians with Amaſis their King. 3. Its probable that Pythagoras learn'd the 
firſt Principles of ſ#ri# Retaliation fromthe /Egyptians, whete he-alſo learn'd 
the fooliſh Opinions of the Metempſychoſer or Tranimigration of the Souls of 
Men into Beaſts and Plants, and the idolatrcus Doctrine of worſhipping the 
Sun and Moon. 4. Pythagoras ſeems to have had little Autbority among the 
Grecians, becauſe he was mocked by diversof them. 1:0» in his Sil/; res 
proaches him for his Magical Arts,and hunting after rhe Praife of Men,withont 
merit. Xenophanes Cretinus derides him in his Pythegorazuſa, and Alexis in 
his Tarentines, tor his ridiculous Concluſions and icholaſtick Toys ; and conld 
there be a more ridiculous Fancy, than his adoring of Beans to that Degree 
of Superſtition, that he choosd rather to be kill'd than make his eſcape, by 
trampling on them when purſu'd : more of his Follies may be found in his Lite 
written by Dieg. Lacriins. 5. His abſurd Dottrme of Communication of 
Goods,needed tri Retaliation todefend it againſt the Janglings which ſuch a 
Dodrine would produce ; and his afteting the Name of a ſtri&t Juſticiar, 
might be another cauſe to defend f?ri& Retaliation. Laſtly, the learned Rve- 
tus, Wallens, Matthens, and many other Divines and Lawyers, preter the Ar- 
guments of Ariſtotle and S. Cecilins, before theſe of Pythogoras and Phavorinus. 

Ir's true indeed, that Bodinus lib. 6. de repub. cap. ult. takes a way of his 
own, and cenſures both Ariftotle and Phaverins, as if they had miftaken the 
meaning of Pythagorasz and for this Bodinws himſelf is as ſeverely cenſured 
by Matthens diG.c. 4. N. 3. in fin. But, for all this, he acknowledges that 
firi Retaliation was never practiſed in the Cities of the Jews, and cites Maj- 
z0nides, and the words of Rabbi Kana to prove it. 

The only thing which ſeems to gravel Bodinns, (and which,as Matthens ob- 
ſerves, 15 neither cleared by Ariftotlenor Phaverinns ) is whether firi# Reta- 
liatiouwas in ule where the Offender and Offended were in equal Circumſtan- 
ces;3S for example,a Pealant demembring a Peaſant in a privat place, ec. but 
this is no difficulty,and Ari#otles Arguments drawn from Circumſtances, are 
ſti] pungent againſt zdentical Retaliation, upon this ground, that if the Law 
had required it in caſes of equal Circumſtances, it would have diſtinguiſhed 


becwixt a ſimple and circumſtantiated Caſe, and wonld not have determined 
the 


% 
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the ame Puniſhment in the general, which could be neither juſt nor poſſible 
in all caſes. , 

We cannot deny but ſome: of the Oriental Nations, and particularly the 135 
Locriens did exat fri Retaliation for the Rye, and we have a remarkable 
Caſe in Died. Siculus lib. 12, which happened to be pleaded upon the Law of 
Charondas. Si quis Cu7 oculum eruerit, oculum reo pariter eruito. A Moncculus 
had his Eye ſmitten out, the Delinquent had one ot his Eyes taken out by way 
of Recompenſe, bur the Movoculus thinking that Puniſhment not ſufficient, 
brought the Caſe before the Aſſembly of the People, and demanded the other 
Eye alſo; the Delinquent alledged, that he had ſatisfied the Law by the loſs of 
ene of his Eyes; the Plaintiff replyed that the Delinquent ought to be made 
bling fince he had madehim blind, and becauſe the Law did not ordain it, he 
crav'd the Law might be reſcinded, and another made more ſtrift : and, ac- 
cording to the Cultom of the Place, came with a Rope about his Neck ready 
s undergo the puniſhment of being hanged therewith,in caſe his Deſire ſhould 

e rejected, and ſo far prevail'd that the former Law was correfed. This ac- 
count is alio given by Plato, But though all this be true, yet it proves not 
a general praQtice of ri Retaliation in all caſes ; for, ifthat had been,then 
the Law would not have run /rg/y as to the Eye, but in general Terms. 
Moreover, the Prohibition { which Xredins mentions ) holdstorth, that the 
Law was made with a ſingular reſpeC tothe Eye, for its excellency and uſe- 
fulneſs to the Body beyond other Members; and tor this cauſe 'twas that Ju- 
flinian reckons the percuſſion of the Eye among atrocious Injuries F. 9g. 1»/f. 
de injur. and Charondas did no more than Chriſtians, who condemn 5ric Re- 
zaliation, have done : we have a proof in the words of St. Augnitine Epise. 

. ad Marcellin. ( cited by Gratien Cauſe. 23.4. 5. C. circumcelioner. 2.) 
whore he relates that he himſelf interceded with Marce/irus, that the Dora- 
fiits, who werearraigned before him to be puniſh'd for whipping a Catho- 
lick'Prieſt, and putting out one of his Eyes, and cutting off one of his Fin- 
ers, might not be puniſh'd by ſiriF Retal ation: and thence it ſeems that ſtrif 
PR oabation, for {uch atrocious Facts, was in uſe in his time. Tie ſame is 
prov'd by Novel: $92. of Les the Emperour : and by the Decilion of Charles 
the fourth againſt Zachora; cited N. 24. ſupra, and by Novel 142: of Juſtin; 
41: ordaining Caitratien to be puniſh'd with Caſtration. 

And this may fuffice for our ſecond Argument taken from comparing the 
Law of GOD, with tie Laws and Writings of the Grecians and Romans, on 
the Subjed& of firi# Retaliation ; to prove the Concluſion formerly laid down, 
chat although Retaliation in the general be tounded on natural Equity, yet its 
{till to be underſtood as admitting of ſatisfation by axelogical and geemeirical 
proportion. 

Argument 3- To prove the ſame Conclufion, ſhall be taken from the 136 
Authority of Divines and Lawyers. I begin with Groi3xs, becauſe eminent 
in the knowledge of the Jewiſh and Chriſtian Theology, and the political 
Laws of both: this l-arn'd Author /;b. 2. de jure B. &+ P. Cap. 20.N.r.having 
acknowledged the natural Equity of the Law of Retalzation in theſe words 
Among theſe things which natural InſtinT tells us are lawful and not unjuſt, this 
3s one ;, ut malum qui facit, malum ferat,thet he that doth evil ſhou!d ſuffer evil: 
which Philoſophers do reckon as the moit ancient and woſt perfeT rule of Juſtice, 
or as one of the'Laws of Rhadamanthus, yea ſo ancient and indubitable,that Pla- 
to was ſobold as ts ſay, that neither the Gods nor Good-men durſt never ſay 
otherwiſe, but that he that doth wrong deſerves to ſuffer for it. He after all 
this, N. 10. ſpeaking of the ſame Law of Retaliation, and how far Chriſts 

words Matth. 5. 44. you have heard it ſaid an Eye for an Eye,&c. make an alte- 
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ration of it; and having allo infiſted upon ſome paſſages concerning it,taken 
from St. Auguſtine on P,al. 108, and Tertulliar, he thus concludes : By thi, 
f Tertullian we way ſee that its not only —_— a Chriſtian to exa&F this 
aw of Retaliation, but that it was not tolerated among the Hebrews, as « 
thing jrmply and in it ſelf commendable; but only for the prevention of 4 greater 
Evil. Thus alſo dsth S. Chryſoſtome on Ephel. 4. 13. expound that Law of Re- 
zaliation, Therefore doth Chrift urge that Law of Moſes an Eye for an Eye, 
and a Tooth for a Tooth, »t i0ize manu cohibeat, non ut twas excitet contre, 
to reſtrain him that offers the wrong, not to provoke thee to revenge who 
ſuffereſt it; not only to preſerve thine Eye, but to Keep his alſo ſafe. And 
again, The moit learned among the Hebrews did not apprehend it in that lati- 
tude ;, for they reſpeFed not ſo much the words of the Law, as the Reaſon of it, 
and the intent of the Lawgiver. And at ſome diſtance ſays, For even the Jews 
themſelves ( as Joſephus tells us ) beſides the Cofts and Charges of the hurt done, 
whereof we have a diſtin# Law Exod. 21. 19. did uſually buy off their Talio 
with aSum of Money. The like they did at Rome, as Favorinus i» Gellins te- 
ſtifies. In theſe laſt words he makes the Paralle] betwixt the-praQtice of the 
Fews and Romans; and we have ſhown that the Romans did never exatt ſtriF 
Retaliation, unleſs in atrocious Cales. St. Avg. l. 19. c. 25. contra Fauſt. Ma- 
zich. calls the Law of Retaliation, mon fomes ſed limes furoris, to ſhew that 
it was not deſign'd for exaCting #ri# Retaliation, but to reſtrainthe Jews from 
privat Revenge, by which they were in uſe to redreſs themſelves before the 
Law was made. And Grot. dic. c. 20. F. 8. in fin. relating to the after Cuſtom, 
ſays, The Hebrew Law permitted the Kinſman of him that was murthered, to 
kill the Murtherer with his own Hand, in caſe he overtook him without the 
Cities of Refuge. Ard it is well obſerved by the Hebrew Do&ors, that a Kinſ- 
man might exat the Law of Retaliation with his own hand for the P rxary killed7 
but for himſelf, if any violence was offered him either by Wounds, Mutilation, or 
otherwiſe, he was to make his Appeal to the Fudges ;, becauſe it is very difficult 
thing to moderat our Paſſions, when they are excited by our own perſonal Grief. 
" Goodwyn, famous allo for his Knowledge in the Jewil and Roman Antiqui- 
” ties: in his Moſes aud Avon lib. 5. cap. 8. fays, that the H.bews underſtood 
not talioner identitatis,vel Pythegor:cam,but ſemilitudinis,vel analogicam,which 
was when the price of an Eye or ſome proportionable MulCt was payed; & that 
its impoſlible to puniſh one Maime with another : And for this he cites Targans 
Jonath.on Deut.19.21.And R.Ssl.;bid. Further he cites Munſtcr on Exod. 21: 
aftrming that the Hebrew Doftors ſay,that the Party offending was bound to 
a five-fold Satisfaftion. 1. For. the Hurt in the Joſs of the Members. 2. For 
the Damnage in loſs of his Labour. 3. For his Pain or Griet ariſing ſrom the 
Wound. 4. For the Charge in curing of it. 5. For the Blemiſh or Deformi- 
ty thereby occaſioned, [_ and this agrees with what was formerly cited out of 
Maimonides by Ainſworth, N. 120. ſ-pra. ] And ſays, that Munſter render- 
eth theſe Five thus; Damrum, Sejſuo, Doler, Medicina, _—_— 
And the Teſtimony of the Jews hath the more weight. in that they were moſt 
'3” tenacions of their political Laws.& ſtri& in the literal obſerving of them, parti- 
cularly of that Dext.21.2.concerning one found {lain in the field, as Ainſworth 
out ot Maimenides in his Treatiſe of Murder,cep.g./e.4.9, 10.&Selden de Syned. 
l;b.3.c.7-relate; And ſurely they would have been as ftriCt in theexecution of the 
. Law of Retaliation, had they not certainly known that an analogical executing 
' thereof was ſufficient.& thatit was made magis ad terrorem quam damnationem, 
and to hinder the Party injured from taking Revenge. JUſfod.Peluſrot. lib; 
4: Ep1it: 96.. cited by Rivetus on Exod: 21: 24: ſpeaking of Eye for 
Eye, lays, qued lege hac cautuns eſt,nec eſt crudele neq; immane ; ſed fiquidem 
is ſenſus qui prima frente accipiatur juſtitia plenum et ;, 6 vero interior ſenſus 
expendatir etiam humanitate refert#m et, nam #t eum qui alteri quid inique fa- 
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cere meditatyr, compeſcat metu ſimilis perpeſſionts, & ita 7mproebitatem r:primat, 
ideoq; hec ſwre m:ritog, ita ſancivit. The end and deſign oftheir Law being, 
won ut libidini populi indulgeretur, ſed ut qui ad injuriam inferendam proni e- 
rant #alionis metu, coercerentur. AS Rivet expreſieth it on Fxod. 21. 24, 25. 

Further Godwryn ſays from A. Gel/ivs. lib. 20.c. 1. that the Romans likewiſe 139 
had a Tatio in their Law, but they alſo gave liberty tothe Offender, to make 
choice whether he would, by way of Commutation pay a 'proportionable 
Mul&,or in identity ſuffer the like Maime in his Body. And here we may ob- 
ſerve that he takes the Teſtimony of S. Cecilivs, as a proof of the cuſtom of 
the Romans, as the other DI). who cite that Diſpute, do. 

Pains Fagins on Dent. 15.ſayes, Hec lex talionis antcre Rabbi Kanan, ut a 145 
Bachi citatur, nunquam eff obſervata. Nam preter ſcripturam, ex traditione 
ait conitare, quod non oculus pro oculo, ſed eif/imatio pecuniariar. ddatsr alio- 
quin enim legi non ſatisfieret, que ait, quemadmodum dedit maculam in hemi- 
nem, fic detur in authorem, Levit. 14. jam patet, Exod 21. qued de interiſſe & 
Sumptn in medices fafo, ſatisfacere leſo, qui damnum dedit, tenetur. Yuod 
author oculus pro oculo eff deretur, quis illi ſatisfaceret? Eſt & alins tenericris 
Conſtitutionis quam qui leſus el, qui ex equali vulnere ſemiliter mortem ' bierit. 
Propterea fieri non poteſt, ut per omwnia vulnus &' 1:ſfio equalis autori ir fligatur. 

The Reader may alſo peruſe thele Divines following, viz. Ep:ſcep. inſt. l. .,, 
3. ſeF. 2. and Poo! in his Critiques following him : asalſo Pools annetet. on 
Exod. 21.24. Sceallo Simlerus, Willet. Cajetan,a Lapide, Clyt: exs and Rive- 
145, on Exod 21. 24. Lorinue ( moſt amply ) i» Levit. 25. 19. 20. M+/do- 
at in Math. 5. 38, 39. Ant.Wallexs, oper. tom. 2.p 290. Col. 2.allabſolutely 
condemning Pythagorical Retaliation. And if we tyrn over all the Divines, 
whether Ancient or Modern, Reformed orRomaniſt, in their Con:mentaries 
and cther Writings, we'l find all, few or none excepred, agreeing to an an 
logical Retaliation, and affirming that the exaQting of ſtrict and /ireral Reta- 
liation, was never intended by the Law of Moſ-s. And the moſt that ſome Di- 
vines grant, is. that identical Retaliation may becrav'd in a Libel, thereby to 
force the Delinquent to a TranſaQtion. 

Toconclude this Argument taken from the Authority of Divines: As theSad- 141 
duces,did patroniſe identical Retaliation, among the Jews, & were noneof the 
ſoundeſt of their SeFs; even {o the Manichees were it's PatronSunder Chriſtia- 
nity,(as may be ſeenby S. Aug»ſtinein his Diſputes contre Fauſtum.l. 9.c.25. and 
Adimanthum Manicheos;and by Tod PelufretEpiſt.l. 2. Eniit. 133.)of whom it 
hath no Reaſon toglory, for theſe Manichees were the moſt wicked of all 
Kerericks in the Church, and are claſſed by Theodoſins the Emperor, /. 5. c. 
de Heret. inthe Rereof a black Tribe of the worſt of them, with this Sr7g- 
ma; Manickei qui ad imemuſq; ſcelerum nequitiam pervenerunt, and for that 
cauſe he commanded them to bebaniſhed out ofall Cities,and ſome to be pu- 
niſhed with death. | 

As fri Retaliation is condemned by the Divines,ſo alſo by the generality 143 
of Lawyers : / iz. Hottoman,V ulteins, Harprecht, Bachevius Vinnins, P.Voetz and 
ſeveral others : in their Commentars on (ele Wordsof 4.7. inft. de injur.pena 
autems injicriernee ex L.XILT ab. propter membrom quidem ruptum talio erat:all of 
them agreeing to the Senſe put upon the Law by S.Cecilixs, and to Ariſtotles Ar- 
guments againſt Pythageres. To theſe add Mynffnger on that Text,who lays 
exprelly,that that TearnedNiſput berwixt Phanori-ue be SAC ecilins,hath brought 
much hght to this matter.becauſe it ſhews that the Delinquent was lying under 
no neceſliry to res. gue Retaliation,in that he had thepower to redeem; 
And Gudelinus de jure Noviſ.lib.s,l.Cap. 15.1. 14. afſertsthatthe Law was im- 
prafticable, if taken in a firice Senſe Mo convinced by the _— 
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of S. Cecilius and Ariſtotle. The like is to be obſerved from Jacobus Go- 

thofredus, in font. jur. Civil. lib. 2. cap. 7. quo 60mmendatio kgis XII. Tabh. 

continetur ; Where having cited Cicero, Tacitus, Livins, Crafas, Died. 

Siculas; Dionyſ. Halicarnaſſens, to prove the Fquity of the Lawsof the XII, 

tabb. he ſets down the whole Diſpute betwixt Phavorinur and S. Cecilins, to 

ſhew that he embraces the Law ot Retaliation no otherwiſe than as S.C xciling 
expounds it, and for thit Cauſe his Parapkraſe on theſe words, Nz cum eo 
pariit, 1s vel paciſci velit, as we have formerly noted. 

And whereas ſome of theſe Lawyers, in the places above-cited, fay that in 
the caſeof D: membration, the Puniſhment was Membrum pro Membro, they 
are {til to be underſtood as the like words in the Law of GOD, and the XII 
Tb. that is to ſay Redeemable,upon a ranſom to be modified by the Judge, 
where the Profer of the Delinquent was too low, or the {Demands of the in- 
Jar:d Party-too high; like the caſe Exod. 21. 22. 

144 And all theſe D D.Divines and Lawyers who havecited that famous Con- 
ference betwixt Phavori»us and S, Cecilins, and founded their Opinion on 
it, have done ſo with no leis Reaſon to prove the Cuſtom of the X97a»s.than 
they founded on the Teſtimony of Ariſtotle to prove the Cuſtom of the Gre- 
cians. For 1.The Controverſy betwixt the(e CoH »quutors was concerning the 
ſenſe of the Law ofthe XII Tables, which Phaverinss {though eminent for 
Learning ) had miſtaken and charg'd with Obſcurity ; and 8. Cecilins was 
well versd in the Knowledge of them, as you may ſee by his Anſwer to Pha. 
vorinus, in theſe words Obſcuritates legum non aſſignari debcre culpe ſeriben- 
tinm, ſed inſcitie aſſequentium. 2. S. Cecilins was generally versd in the 
Knowledge of Law 3 as you may lee by the Characters he receiies/ from di- 
vers perſons ; 4 Geliins relating that Conference, has theſe words 3 in diſci- 
Plina juris atque legibus Pop. Romani noſcendis, mterpretandiſque ſcientia, uſu, 
aud oritateque il 1itris fuit. Ju$tinian calls him juris ' antiqui conditer, [. x, 
prin. C. de communi ſervum manumit. Papinianand Ulpian approve his Wri- 
tings 5 in l. Titio centum A & d- condit. et demonſt. l. proſpexit. 12, EF. 6. 
qui et 4 quibus manu. l. ſi peſtulaverit 28, F. ſs liber 5. ff. ad leg. in 1. adulter. 
See Bertrandus in his Life. Laſtly, A. Geliss him(elf who records the Con- 
ference, wasa learned man and contemporary with theſe Coll#quutors, and 
convers'd with them about the year of Chriſt 143, which was the year in 
which A. Gelius wrote, as you may fee inthe Account of his Life written by 
the Author of the Notes on him in «ſum Delphinj, And in his. third Note 
on that Corference, where he reCtifies an Error of Chronology that had crept 
in to the Text, making that Conference to be many years thereafter. 

So that by all that is above-laid, , it appears that the Law of Retaliation was 
never execured in a Pythago-ical or Arithmetical Proportion among either 
Fews , Gredians or Romans , bur according to, the gromeirical and 
analegical Proportion ; with reſpet to Circumſtances that accompanied the 
Crime.and that the payment of a Ranſom for Damnages was al ways admitred: 
Except the Obſtinacy of the Delinquent had given occaſion. to the contrary 3 
or that there had been a ſpecial Law upon a ſpecial occafion.; or with reſpe&t 
to ſome particular Member, as the Eye, &c. Which I doubt not, may. hap- 
pen in miny Kingdoms, and give occafion to the Variation of Laws. - See 
Carli du Freſue, gloſſarium, on the word T alio. And therefore the Libel of 
Mutilation 28. July 1647. Forbes of Leſlie againſt Menzies of Pi:feddels,cra- 
ving ftri Retaliation for the breaking of a Leg, 'was ill founded;; and no 
- doubt it it had come to a Determinition, as it did not, the Iudges would 

have refuſed the defire of ir, in reſpett of the Anſwer made thercto, ſecting 
furch that #:3# Retaliation wasnot in praftiſe : And indeed, it's more agre- 
| able 
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able to Chriſtian Meeknefs, preſſed by our Saviour, Matth. 5, 39 : To becon- 
rent with 'moderat Damages. Concerning which 1reconmeng the Readerto 
Grotius de jure'B. &- P.17b.2.c. 20. N. 10. Where he particylarly treats of 
what'the Goſpel requires ih _ matter : 'and N. 36. heproves, that unleſs 
there be urgent Caules tv exa®t the Severity of Laws we ſhould incline to mi-- 
tigate Puniſkimerits ; © For herein, [ſaz« he, *canliſts one part of Clemency, 

* the other conſiſting in their toral Remiffion. _ 

I come now toahiwer ſume Obje ions which occur to me. - | 

Obj. 1. If ftrit Retaliation wasnot enjoytsd among the Jews, then there 146 
wasno place left for theExhortatioh ta Chriſtian meeknels,or to remitting the 
Punifhmert of 'Eze'for Eye, Mar. 5: 33. TI ahſwer, there was {till place for 
the Exhortation, becau'e the Party injured might always. infiſt for the ftrift 
Punifhment, but tlie Judge was nat obliged to graft it, except when the De- 
Iinquent brought it on himfelt by refuſing to pay the Ranſom; and even the 
Ranſorh it ſelf might be heavy on ſome, and fo require a total Remiſſion or 
Mirigation by the Rules'of Chriſtian meckneſs, as we have juſt now, ſaid. 

Obje&, 2. Ulpian in I. 1. ff. adleg. Aquil. ſays, Lex Aquilie OMNI 
BUS LEGIBUS, que ante ſe de dane injurialogunte ſunt deregauit 3, ſbue XI 
T abb.frve alia que fuit. By which word Derogavit,he means the taking away 
a part from every one of theſe Laws, while another part remain'd :, for ſo the 
word Derogare ſignifies, in oppoſition to Abrogare, or total Reſcindi 
I. derogatiir 190 ff: de verb; fignif. Now youl ask what part cou! 
be taken from the Law, {/ mewbrim rupſit, ni cum ca-paicit, talio eſte (which 
was one of the chief Laws of the X1I Tabb. de injuriie except firiff Reta- 
liation? for analogical Retaliation b paying 2 Ranſorn,remained ng theres 
after ; as we ſee in the Anſwers of S. Cecilizs to Phaverinus, whoflauriſh 
about the year - os BET we roo before. <3 —_— 

I anſwer, That althou [pin ſpeaks in general, of derogating from all ; 
the former Laws, yet he Neat only of the plraiy ; and her Geek. at 
ing is very, uſua), and mult be admitted here, or otherways his words will 
be falſe. We have Inſtances in the Colle&ion ofthe Laws of the XII Tabb. 
"made by Dionyſus Gotbofredus, to prove that ſome of thele Laws were not 
derogated from, but rather ſtrengrhened by addition of new Adtions 3, c. g. 
inTit.10.did fragm. Atio nexalis adverſus Deminum ex noxia,ſeve delio Eferah 
was propos in theſe wotds,S; ſeryns furtum faxit noxiamue nocuit , & Vipzan 
repeats it i {:2.F 1.ff;de noxalib Now theLex Agquilia introduc'd a new Attion 
ex eadem cauſg, atd yet it was ſtil] in the Option of the Party injured, to 
- make uſe ofeither the old or new Atdion at his ro, Sha Þ-.. werenot 

conttary the one to the other ; and ” fore the one did notderogat from 
the other,but it was Jawful to purſue the Damnage upon either of them 5 di#: 
I. 2. \ I. ff: de noxal. L Quacunque 56. ff. de oblig. &- altionib. |. familia 
5. ff Si familjd furt. feciff. y ſtint autems 4. Init. de noxalib. A, ſecond Inſtance 
3s, # Tit. 24. $. 8, of the (aid Fragments, where there's a Law ſet down ta- 
ken from Pliz. t 7.1. 1. Fuit & Arborum cura legibus,cautumque eſt Xl, Tabb. 
vt quits injurti alienas arbores Cecidiſſet, luenat in fingulas eris 25. And there 
is not a wotd in the Lex Aquilia any ways derogating from it, or fromthe 
Aion founded. on it ; but, on the contrary, there is a Text in |. is duokw. 
28. C. Colonus 6. ff. de jure jutrand. allowing this Colonxx to be purſued, for 
tranſgreſſing that Law 3 either upon the Law of the XIET bb. or vpn 
FLex Aquilia., or upon the Interdid& quod vi ayt claw; . and being puriyeg. to 
defend himſelf per exceptionem juris jurend, But (till it appears that nothing 
by theſe new ACtions was derogaied from the 01d; and even fo the Lex Aqui- 
lia makes no Derogation from t 7 Law, © gs rup/it only it grants 
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a new Aftion to a Freeman, as well as to the Maſter of a Slave, for Dam- 
nages done to bim by wounding.z not AZjo direFa,( for that is not com- 
perent in this or in any other caſe bi deſunt verbe legis, nor doth the Law 
allbw it to a free or ingenwous man, but expreſly denies it to him, £2uie 
non eft dominus membrorum ſuorum, neque ulla liberi corjoris eſtimatio eſt, |. 
liber homo. 13 ff. ad leg. Aquil. ) but 4&io nutilis to recover the Expenſe of 
the Cure, Damnages for the lols of Time, &'c. by the ſame Reaſon, that it's 
allowed to a Father to purſue for the Damnages incurrd, - when his Sons Eye 
is ſtruck out by a Tradeſman, te whom he is Apprentice 3 cr by a 
School-maſter to- whom he is a Scholar, /. 5 F. alt. Verſ.  Pro- 
poritwr, et |. 6. & 7. f. did. Tit. And it was in the Option of the Purſu- 
er, in this Cafe, as well as in the two former Inſtances of the XII Tbs. to 
make uſe of the' AFio ntilis,ex lege Aquilia z, or of the Aion that was former- 
ly competent upon the Law of the Table / memlrum rupſit : And we ſee by 
the Conference that the firſt AFion was then made uſe of ; or otherways the 
Objeftion of Phavorinus, and the Anſwer given by S. Cacilins concerning the 
Pretor's modifying © the Ranſom in place of iri# Retaliation, had been to 
no purpoſe. | 
1;8 Further, it will appear by the following Accompt of time, that the Attions, 
ex Leg XIL. Tabtb, & ex leg. Aquil. endured for hundreds of years together; 
after the date of the Lex Aquzlia : And becauſe the date is uncertain, we muſt 
make our beſt Conjetures about it from the Age of thoſe that cite it, and by 
comparing it with the Conference betwixt Phavorinus and S. Cecilins : 
Now . the Conterence having. been A4»no Chr. 143. or thereby, as we 
ſhewed N. 144. ſupra; and the Lex Aguilia having had a Being in the time 
of Brytus ( whocites & decides a Caſe by if in /. 7 Serons 27.9.Si mulier ff. 
ad teg. Aquil. ) which Brutys was cozval with P. Mytins Scevola, Father to 
. Mutius Scevola, as may be ſeen by the words of Pom?onins commending 
. then, . as Founders of the Civil Law about the ſame time; im /. 2. F. 29. f: 
de orig. jur. And P. Mutins having been Conſul with L. Calphurnins Nh 
anno O. C. 620. as Diou. Gothofredus in faitis conſularibus aflerts,(which in 
all probability was about the time he cited the Lex Aqnilia,he having not writ- 
ren till he was of Age) it follows that the Lex Agquilia had endurd (from 
the time ofthis Corſulſip tothe time of the foreſaid Conference) 274 years 3 
ſuppoſing the Conference was A. Ch. 143. when A. Gelius wrote it. "Twill 
then follow, that during all thefe 274 years, the Action which aroſe ex leg. 
XII Tabb. Si membrum rupſit, endurd with the Adio ntilis introduc by the 
Lex Aquilia, Another Accompt may be made from the time of &. Mutins 
Scevela; ( butit will notgo ſo far backward) this £2. Metis likewiſe cites 
the Lex Aqnilia, and decides a caſe by it /. 39. f ad leg. Aquil. Now to find 
out the time wherein &. Metins liv d, we muſt conſider that G. Aquilins was 
his ordinary Hearersfor ſo ſays Pomponins, diff.1.2.F.F.41.42. and the time of 
G.Aqnz/izs muſt be found out by his conjunQtion withCicero,who in topiciscalls 
him his Familiar and Intimat:now Cicero ( according to Dion. Gothofredus, in 
di&.faſt.)was Conſul with C.Antonius,anno U.C.690: Andit we ſhould grant 
with Yzlteius and P. Voet.that G.Aquilins was the Author of Lex Aquiliazyea, 
further,” which they do notſay, that he made it in the year. of Ceero's 
Conſulſhip (which is evidently falſe, being cited by Brutrs 70 years 
before )' even then, the Interval berwixtr this Conſulſhip, and the year 
of the foreſaid Conference, wi!l be 204 years 3 In all which time both the 
foreſaid Attions continued. And hereby it's evident, that the Law of the 
XII. Tabb. Si membrum rupſit 5 was none oftheſe Laws which was derogated 
from by the Lex Aquilia; butrather is to be excepted from the general words 
; of 
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of Ulpian ; Lex Aquilia omnibus legibus, que ante ſe de damn injaria loguu- 
te ſunt, derogavit 3 frve XII. Tabb. foe alia que fuit. And o the ObjeQion, 
founded on theſe general words of Ulpiar is fully anſwered. - 


This Calculation which I have infiſted on, 1s not obviousto every perſcn, 49 


and may be diverting ; withal it may furniſh Conjetture that M. Aquilins, 
Grandfather to G. Aquilins was the Author of the Lex Aquiliaz becauſe he 
was before Brutus who cites it, and decides by it. Now M. Aquilius ( accor- 
ding to Swarez ad leg Aquil. apparat. cap. 1. N. 11 ) having been Conſul anno. 
QO.C. 625. and before that having beenTribunus Plebis 3 might then have 
been Author of chat Law, which was Plebiſcitum 3 ut in dif.l.1, ad leg. aquil. 
though with other plebiſcite it has obtained the Name of a Law ex lege Dor- 
tenſia. Bur Dion. Gothofredus in fait. Conſul. makes M. Aquilizs to be Conſul 
with C. Marizs, A. O. C. 65:.which doth not alter the caſe ofhis being Author 
of the Laws, becauſe he might have been 17:bunus Plebis, before the time 
that Jo. Suarez makes him Conlul; I ſay this only furniſhes a Conjefture, for 
Ido not preſume to be poſitive, where the learned Noodt. ad d.F. 1. Aquil. 
cap. 1. And Fo. Suarez ( to whom I am beholden for this Calculation ) diet. 
loc. plead no further certainty, than that one of the Tribe of the Aquzliz was 
the Author. Further, S»a: ez thinks it was made circiter annum U. C. 62x. 


Before I enter upon Arbitrary Puniſhment, (which is the true Puniſhment ,,, 


of Mutilation and Demembration ) I ſball according to the Method I propog'd, 
ſpeak a little to the Queſtion, how far theſe Crimes may be puniſhed with Am- 
putation of the Hand which gives the ſtroke? And this fallsnaturally in here ; 
becauſe if the NDemembration committed be of an Hand, then the Puniſhment 
will be Retaliation upon the Matter, though not of Deſign. 


Iſappoſe it will be granted, that, albeit we «llow not of cutting -off the 151 


Hand by way of Retaliation, yet, itsin the powerof the Law-giver to 
make a Law for puniſhing certain Crimes, by cutting off the Hand of the De- 
linquent ; There are many inſtances in the civil Law, as iz /. 3. & Auth. 
ſeq. c. de ſerv. fugit. ASlave deſerting and running over tothe Barbariens,is 
puniſhed in that manner. [ where you may obſerve that the Amputation of 
the Foot ( which was the delinquent Member ) contained indi. L. 2. is 
changed by the Authentick into the cutting off of the Hand ] as alſo in Novel. 
17. cap. 8. the puniſhment of Amputation of the Hand, is appointed for the 
ExaQte:$of Tribute, who expreſs not in their Books, the Quantities receciv'd; 
the ſame was the puniſhment of Writersof Heretical Books, Novel. 42. c. 1. 
$. 2. in fin. and of the Writers of falſe Inſtruments, Gloſs in diF. Authent. &- 
Arg. did. cap. 8. Theſe two laſt were the proper Crimes of the Hand, which 
made the puniſhment the more agreeable : But withal it deſerves our Obſer- 
vation, that this puniſhment wasto be inflicted with much tenderneſsand pres 
vious Conſideration;and never to have place againſtboth hands, di@. 4th. nor 
againſt the uſeful hand,if theDelinquent had a withered Hand. Novel. 134.cap. 
13.Cabal. Cent. 3. reſol. caſ. 136. N,52. & ſeqq.The Reaſon which moved Ju- 
ftinian to this tenderneſs, may be taken from rhe Novel. 134. cap. quia vero 
to be this: That a Man mutilated of both hands could not ſerve himſelf 
to the neceſſities of Life, and therefore Amputation of both hands was ne-' 
ver tobe inflited, but when Death was conjoyned as the Merit of the Crime. 


The like Puniſhment is among the later Laws of Saxony and other Nati- ,., 


ons. Carpz. prex, crim. p. 1. qu+ 40. N. 40. & ſeqq. & 3+ qu. 229. N. 24. 
but it isalwaysconjoyned ( ſays he ) with Relegation; to prevent Quarrels 
and other Inconveniencies which might follow upon Peoples ſhunning the 
Converſe of the Delinquent, as bearing a publick Mark of Infamy on his Bo- 
dy. dt&. qu. 40. 45. & dif. qu. 129. N. 34. It's frequently uſed in Aggra- 
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veto and - 4 aj of the pnniſhment of Death, as he relates, di@. qy, 
128, N. 55. &. ſeq. 6, 1 
753 Butto Ie his uncontroverted Point, and to come to the preſent 

Queſtion, viz. If Amputation of the hand be a puniſhment appointed for 
Mutilation and Demembration? we have an Argument for the Affirmative 
in Gloſs ad lib. 2. feud. tit. 53. de pace tenenda F. homicidium. There its ſaid - 
(by the Emperour Frederick,the firſt of that Name,according to Egyir. Baro,) 
Howicidins quoq; & Membrorum deminutio, vel aliad quodlibet deliFum, lega- 
bter vindicetur. Upon which words [ Membrorum deminstio | the Gloſs in 
merg. ſtates a Queſtion, Membri amputetioque pena puniatur? And anſwers, 
forte manus delinquentis amputabitur, cum pro ſolo uulnere manus ei amputaye- 
tur, fi pacem vielaverit, and cites for this, F 3. of another Conſtitution of the 
ſame- Emperour de pace tenende.tit 47.diG. lib.fend. The words whereof are 
97 quis alium, intra pacis editum, vulneraverit, niſt, quod in duclls & vitew 
ſuam defendendo hacfecerit, probaverit 5 manus ei amputaretur. 

The Argument of the Gloſs may be ' form'd in this manner : If Amputa- 
tion of the hand be inflicted for ſingle Vulneration, then much more, for De- 
zeembration, but the firſt holds good and theretore the ſecond. The Conſe- 
quence of the Propoſition may be inforced from the Opinion of Suarez. de 
eenſuris diſp. 44. ſeF. 2. N. 4. where he lays down for a Rule, © That 
** a Law though containing rigour may be Extended from Mutilation to Homj- 
© cide, not by reaſon of Similirude in the caſes, or by an Argument drawn 
' © from the leſſer Crimeto the greater,but by an Argument drawn from a part 
*to the whole including that partz and ſubſumes chat Homicide includes My- 
& 2;/ation as a partof it formaliter vel eminenter 3 and juſt ſo Demembration or 
Mztilation includes wounding;and therefore the puniſhment of ſingle wound. 
ing may by conſequence be extended to be the puniſhment of Mztilation or Des 
membration 5 But the Argument, as its form'd, will only conclude in the caſe 
where fimple wounding, 1s puniſhable, pena amputationis menus, by Frede. 
ricks Conſtitution 3 and that isonly when the wounding 1s accompanied cy 
violatione pacis publice; to which Gail, ( treating of this and other Conſtity- 
tions of that nature, lib. 1. de pace publica, cap. 7. ) © Carpz. di&. qu. 40. 
N. 1.2. 3, 4 following him, require three Conditions, viz. 1. Thatthere be 
publick Force, and greater than one can reſiſt 2. That the wounding be with 
Arms; by which Gail. di&.cap. N. 2. underſtands every hurtful Weapon or 
Inſtrument ; as Sword, Spear, Batronor Stones. 3. That there be dolas weras, 
and atormed and deliberated Defign to hurt. And twill be eaſily granted, that 
ſimple wounding in theſe Circumſtances may be puniſhed with amputation 
of the Hand, which holds in other Circumſtantiated Caſes, ex gr. retione 
loci, with reſpe& to the place whereit's committed. And this is clear from 
Carps. diff. qu. 40. N. 30,31, 34, 35, 36, and 37. where he ſhews that by the 
Laws and Pradtiſe of Saxony, all manner of Hurting, Wounding, or Invad- 
ing; being committed in the Camp, Caſtle, or Palaceof a Prince; orupon 
a publick way, by onelying in wait, ispuniſhable pes amputationis manus, 
And Baker in his Chronicle of Ergland ad annum 1541. ſhews the ſame to be 
the practiſe of that Kingdom where the Crime 1s ' committed within the 
Verge of the Kings Court.In like manner by the Laws of many Places of 1:a/y, 
a Wound given in the Face, leaving a Cicatrice, is puniſhable by loſs of the 
Hand Cabal. di. caſ. 134. N. 1. And N.31.he relates a Deciſion, ro this pur- 
poſe,ofthe Mygne Curia Vicarie, againſt Dominicus Feretia who had wonn- 
ded a young Boy in the Face 5 But I remember no Law or Deciſion ordain- 
ing ſimple wounding to be puniſhed with amputation of the Hand, our of 
theſe circumſtantiated Caſes : neither is there any thing hke it ro be found 
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in the Law and Pratice of this Kingdom 3 nor in any other caſe in 
our Law, except whatTI mentioned, N. 9. ſapra, where perſons adjudged to 
Death for atrocious Crimes, were ſentenced to bave a Hand cutoff, in ag- 
. gravation of the Puniſhment, (as in ſeveral other Caſes mentioned by Carps. 
did. p. 3. 4-128. N. 55. 56. 57.et ſeqq.) which was inflicted ſometimes im- 
mediatly before Death, or immediatly thereafter, as the Crime deſerv'd. 

I find indeed ſeveral Atts of Parliament, (* viz. AG 18. Parl. 1. A& 88. 1;, 
Parl.6. A&# 248. Parl. 15. A 6.Parl.16. Ja. 6.) * forbidding the uſing of cer- 
* tain offenſive Weapons therein mentioned, under the pain of cutting off the 
' * Right hand; and the firſtofthem proceeds upon a Narrative, that many of 
© the Subjects had been murdered and ſlain; © who,if they had not been affaule- 
*ed with ſuch Weapons, might have been able to have defended them 
ſelves; but the laſt of theſe As, contains a proviſion, © That ifthe Aftion be 
< purſued before the Secret Council,the Delinquent ſhall not incur the Corporal 
< Puniſhment, but ſhall be puniſhed by Impriſonment,Eſcheat of Goods, or 
< by Fyning, without prejudice of the Execution of the former Ads againſt 
*{ach as ſhall be purſued before the Kings Juſtices, Which was inſerted as 
2 Cawela for preventing the infliting of the corporal Puniſhment, becauſe 
it leaves it in the option of the King and his Council to puriue before them- 
ſelves:and accordingly all ſuch Parſuits have been brought before them, 8: nor 
before theJuſtices, that ſoa pecunial Mul& might be inflicted inſtead ofcorpo- 
ral puniſhment z becauſe the Council doth notinflit Penam ſanguinis ; that 
being proper to the King's Juſtices : By which irs evident that Amputation 
of the hand has been inlerted in theſe Ats,ad terrorem only.We have indeed an 
Ancient Statute i 4p. 2. Statut. Wilhelm. which ordains him whodraws Bloud 
in the Kings Court to have his Hand cut off; But by the larer Law, to wit, A. 
173. Parl. 13. Ja. 6. © He who (trikes or hurts any perſon within the Inner 
« Gate of the Kings Palace where His Majeſty has his Reſidence for the time, 
& Incurrs the Pain of Treafon. 

If any man ſhall here obje& and ſay, may wenot according to Suarez his 155 
Form of Reaſoning, argue, that ſeing carrying of unlawful Weapons is pu- 
niſhable by our Law with {s ofthe Right hand, though no Matilation 
or Demembration follow on itz ſhould not then Demembration be pu- 
niſhed with the loſs of the Hand, becauſe its a greater Crime than fingle 
carrying of Arms? TI anſwer, that Suarez his Argument asitsfram'd, excludes 
the Conſequence, becauſe it is argu#mentur 4 parte ad totur, and not from le(- 
fer Crimes to greater, or by reaſon of any Similitude betwixt them. And this 
may ſerve for Pena amputationis mans. 

Icome now in the third place to ſpeak of Arbitrary Puniſhment, which ſuc- ;;, 
ceeded in the place of Retaliation, as appears by the following Words of F#- 
Hinian F.7.1nſt. de Injur. Pena autem injuriaram ex lege ATT Tabularum propter 
Membrum quidemw ruptum talio erat : propter os vero fratum nummarie pene 
erant conflitute,quaſt in magna veterum paupertate. Sed poſtea Pretores permit- 
tebant ipſer, qui injuriam paſfi ſunt, eam eftimare : ut judex vel tanti | reum] 
condemnet, quanti injuriam paſſus eſtimaverit, vel minoris, prout ei viſums 
fuerit. Sed Pena quidem injurie que ex lege XIT Tabularums intriduTa eft, int 
deſuetudinems abiit : quan antes Pretores introduxerunt ( que etiam honorarie 
appeUatur ) in judiciis frequentatur : nam ſecundym gradum dignitatis, viteque 
hrueftaters, creſcit aut minuitur eftimatio injurie, qui gradus condemnationis 
Of in ſevvili perſona non immerito ſervatur : ut alind in ſervo aFore, aliud in 
medii aftus homine, dlind in vilijſimo vel compedito jus 4ftimationis conftitu- 
atuy. Which Text holds forth, that not only pena talionis Proptcy membrum 
7uptum 3- bur alio the pene nnmmarie 25 4ffinm tor common Injuries and 
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thoſe other Multts pro ofſe fraJo & dentibus excuſſrs, were gone in deſuetude 
and there remain'd no other Branch of the Law . of Reta/zation containd in 
the XII Tables, except what related to the Puniſhment of falſe Witneſſes. The 
Text givesthis Reaſon for aboliſhing the pere nummarie, that they were en- 
ated i» maxima veterum paypertate 3 and though rhere be ſome Commenta- 
tors who deny that the Romans were ſcarce of Money at the time ; yet Hot. 
toman-proves it from Pliz. lib. 19.6. 3. and A. Gel. lib. 11.c. 1. in which 
laſt we may read that the Romans pay'd all their Muldtsin Sheep and Oxen; 
and the Commentator i »ſuw Delphini on that place N. 5. and on the pzne 
25 aſſinm in A. Gel. lib. 20. c. 1. n. 7. computes.the 25 aſſes, reſpondere Gals 
 licis aſſubus circiter novemz and therefore there was reaſon to abrogat thoſe fix- 
ed Penalties which the inſolent L.Nerecins had contemn'd;as is mention'd be- 
fore; and in their ſtead to introduce Arbitrary Puniſhments. But the Text 
doth not condeicend on the cauſe why T alio,propter membrum ruptum, was a» 
boliſhed, and Arbitrary Puniſhment introduc in place of it,, which had been 
Arbitrary before; for the very Ranſom (* whereof 5. Cecilizs makes mention 
in his Defence of that Law, in the Analogical ſenſe of it ) was modified by 
the Pretor, arbitrarie 3 to make the Analogical proportion betwixt the Ran- 
fom and the Deli; but that which] take to have been the Reaſon why the 
talio propter membrum ruptum 18 {aid to have gone in deſuetude,as well as the 
pene nmmarieczand Arbitrary puniſhment to have comeequally in the room of 
both, is that the words in the Law Talio Effo were often detorted, by the 
Party injurd, to a Pythagorical ſenſe when - he was malicious, or when the 
Quantity ofthe Kaniom did not pleaſe him. Wherefore it might be thought 
convenient in progreſs of time, to ſuffer that Law to go altogether in deſye- 
tude, and togive Redrels to the Parties injurd, by another Remedy ; and 
probably it was by the aJio ntzlis ariſing ex leg. Aquilia, which, having at 
firſt been introduc as an additional Remedy ; and having for many years ſo 
continued without Derogation from thele Laws of the Tables, might there- 
after become the ſole Remedy, and ſo continue till the a&io injuriarsnm ſuc- 
ceeded. 

We ſcenow by the words of Tribonian, that the Lex Talionis of the XII 
Tabb. was in deſuetude, when the Inſtitutions were publiſhed, which was 2. 
Ch. 533. that being the preciſe Date oftheir Preface : and the words Lex Ta- 
lionis are not to be found again in all the Text; but he doth not condeſcend 
at what time it went in deſuetude and Arbitrary puniſpment (iucceeded; but 
Trivonian being the firſt that makes mention ofits being in deſuetude, its pre- 
ſum'd that the Change had been but a ſmall time before, which being ſup- 
pos'd, it follows that Analogical Retaliation had endured among the Rowans 
982 years or thereabout, theſe being the juſt years of the Interval betwixt the 
coming of the XII Tables to them A. U. C. 302. before Chriſt 449. and the 
foreſaid year of Chriſt 533. inthe which the Inſtitutions were Publiſhed. And 
as the Conference betwixt Phavorinys and S. Cecilizs ( 4. D.C. 894. A. Ch. 
143 ) wherein S. Cecilizs maintains Analogical Retaliation, proves the Exi- 
ſkence of it, from the introducing of the Law till that year, qui probatis ex- 
tremis probatur medium : Even (o the Exiſtence of it downwards, to a little 
before the Publiſhing of the Inſtitutions, 1s to be preſum'd, becauſe no Alte- 
ration-is provd, till Tribonian makes mention of it in this Text, ſaying, that 
it waSgone in deſuetude z and Arbitrary puniſhment had ſucceeded 5 meaning 
that ſome new Law, or Practice, had worn out theſe old Laws in whole,and 
had introduc'd Arbitrary Puniſhment for all the Degrees of the Crime; whereas 
by the old Law,only the quote of the Ranſom propter wembrum ruptur: was lett 
to the Arbitrirent of the Judge 3 the Pecunzary puniſhments foreſaid being ſta- 


(o] 


I5 
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Ir being thus made appear that Arbitrary Puniſkment came in place cf pena 159 
talionis ; it follows that Mutilation and Demembration, are now punithable- 
pens injuriarum a1b.traria as other Injuries committed by privat Violence; 
for which the Law had tated ro particular Puniſhment. Clar. $. final. &. 
83. N. 4. Damhand. jrax. Crim. C. 102. N. 9. | where he gives many Inſtan- 
ces of privat Violence, and deſcribes them in general to be ſuch as are ccm- 
mitted fe arz:i, | to which our Law and Prattice agrees. Mackewzie 
Taft. lib. 4. tit. 4. where he particuſarly makes mention of Ma1ilatien,among 
Arbitrary Crimes. And in his Crime. trad. | art. 2. tit. 31. he acknowledges 
the Crime of Demembration to be puniſhable by inflicting a Mul&, in as tar 
45in the form of a Doom or Sentence he inſerts the Puota: and in all the 
Criminal Regiſters we have noother but {rbizrary puniſhment, for Mutilation. 
and Demembration. 

And in regaird the Nature of this Arbitrary Puniſhment is not commonly un. 1g, 
derſtood, and the very Narre of it is ready to give Offence to ſome who may 
apprehend that an Arbitrary Judgemay do what he pleaſes 3 and that neither 
of our tearned Countrey men, Skezw or Mack nzie, have infiſted on itz I 
ſhall therefore crave Liberty to deſcribe the Power of an Arbitrary Judge 3 
and the nature of Arbitrary puniſhment ; tor the Benefit of thoſe who donot 
well underſtand it. 

Arbitrary Puniſhment anſwers to Arbitrary Crimes. All Crimes are divided 15, 
in Orginary, ( called Legitima, becauſe the Law hath determined the Nature 
both of Crime and Puniſhment) ſuch as I eſemajeſly, Homicide, and otherca- 
pital Crimes 3 and Exiraordinary, or Arbitrary; in which the Law hath de- 
termined neither, but has left both,to the Arbitriment ofthe Judge 3 as in the 
c2ie ot Forſtullers or Dardanarii, whom Ulpian 1.6. ff.de extraord.Crim. de. 
ſ ribesin theſe words, Qu frufus ſuos equis pr: tiis vendere nollent, dum mincres 
uberes proventus ex. Fant.This I name with reſpec to this preſent year ofdearth 
and <cxcity, and becauſe it is the greateſt ot that kind, So/omor having told us 
Prov. 11. 26. He that witholdeth Corn, the People ſhall crſe kim : but Bleſſings 
ſhall be upon the head of him that ſell:thit. A turther Deſcriptionot this may 
be ſeen in our Author, p. 1.tit. 23- Other Crimes of this nature are ſet down 
d. tit. ff. deextr. crim. And by Struvius and others on that Title. 

Ancientlr all Cr;mes and Paniſhments were determined by the Law; and 16: 
therefore when a Criminal was condemned, the Senterce made mention of the 
Crime be was found guilty of, but not of the Pyniſhment: The Law ſup- 

'd the Pyniſhment would be known, as ſoon asthe Nature of the Crime was 
declardz 0H, fi.preſes 32: ff. de Penis. |. Accyſatorum 1.F. 4. f. ad S. C. Tur- 

z{: Bot as. Matters of Fa& are morenumerous than could be foreſeen or com- 
prehended in Laws]. 10.4 12. dell. being :1moſt infinit,asevery one knows: 
Even ſo Pariſhm:nts proper to theſe Marters of Fat, muſt be as numerous; and 
theretore the [ awgiver behov'd to give Arbitrary Power to to the Judge for de- 
termining in thoſe Emergencies, by the Rules of Equity.and to heighten or di. 
miniſh thePuni/>ment, asthe Circumſtances of the Fact require: And this1s call'd 
Arbitrary puniſhment. 

All theſe, to wit, the ancient and modern Cuſtom.,and the nature of this Pu- , » 
niſhment are breifly held forth by Olpian zn | 13. ff. de penis, Hodie (lays 
he, implying a former Cuſtom and a Change ) licere es, qui extra ordinent 
de Crimine cognoſcit, quam wult ſententiam ferre, vel graviorem vel leviorem, 
ite tame ut it utroque moderationem non excedat.And becauſe the Judge, in 
ſo doing, fupplies Defe&s in the Law, and yet does it by the Rules of Law 
and Equity : hes therefore called Legis Anxilinm. Eguin. Barode divid. ct 


individ, cap. 4+ N. 4. 
[0] From 


56& Of Mutilation and Demimbration, 
164 Fromwhatwe have ſaid its evident, hcw juſtly Paniſtment in general (as 
it includes Ordinary, and Extraordinary or Arbitrary ) is defin'd by an ano- 
nymous German in his Book, entitvled Jas PardeGarum 1Unfirainw, tit. de 
penis, to bez © a juſt Coercition or Reſtraining of certain Delicts cr Crimes, 
« according to their Meaſure and Merit, impos'd by Authority of Law, 
* or jts competent Judges, upon guilty perſons condemned by a previous 
« Sentence, to be inflicted, after the time allowed,by the Sentence, is elaps'd, 
« and that for the utility of Government, and common Tranquillity of the* 
<« People. Now ordinary puniſhment, is nothing bur that Species which 
the Law, cr Cuſtom having force of Law impoſeth, and hence 1s called Le. 
gal. Arbitrary is that which being impoſed by no Law,Statute or Cuſtom, is 
to be ordained by the Judge according to his Arbitriment z and is ſometimes 
more, ſometimesleſs according to Circumſtances, Beckman medul. Juitin. f. 
de pevis theſ 6. 7.8. and this is what Juitinian ſays, dQ. F* 7. inſt.de injur. 
in theſe words, ſecund; m gradum dignitatis, wvitaque' boneftatem, creſcit aut 
minuitur eitimatio injurie; And conform to this Skeen in his treatiſe of 
Crimes and Judgesin Criminal Cauſes, 7it.. 1. cap. 2. ſays, © Crimes are puni- 
© ſhed by a lawtul Pain ſpecially ſet down and preſcribed by the Law, or the 
* pain thereot is Arbitrary. Lawful Pains are Capital or Pecunial, or neither 
© Capital nor Pecunial, -but of another kind and ſort. Arbitrary Crimes are, 
* which have no certain preſcribed pain; but are puniſhed by the Kings will & 
* Mercy. Where obſerve, Skeenſets down the word Mercy for the words plea- 
ſure or Arbitriment, to hold forth that the King and his Judges ſhould in Ar- 
bitrary Crimes incline rather to Mercy than 1 vaſe if the Cauſe will allow it, 
165 For further clearing of the Nature of this A1bitrary Power ; the Gloſs. iu 
1 fidei commiſſe 11 F- quamquame 7. ad verb. Arbitriwm, de legat. 3.and Mz. 
nochius following it, lib. 1. de Arbitrar. qu. 6 n. 1. diſtinguiſh Arbitriuey, 
in Plenuw, & Reguletum ; that is to ſay, abſolute and limited. Plenum ar- 
b;trium (tull or abſolute power } is that, whereby one ads according to his 
Appetite, and as he pleaſes. A Judge exerciſeing ſuch a Power, is called Bel- 
lus, & non Fudex 3a furious Beaſt and not a Judge 5 Menech. Proem. dit.lih. 
N. 5. Regulatum, is that whereby one as according to. the dictats of Reaſox 
and Ezuity, and with due Moderation. Aud this is the Power, wherey a 
Judge cognoſces Arbitrariz 3 and Olpian both expreſſes the Power and its L;- 
mitation ; in diF. l. 13. to wit the Power, in theſe words Qui extra ordivens 
de crimine cogneſcit, quam vnlt ſententiam ferre, gravierem vel leviorew 3 and 
its Limitetion, in theſe words, ite tamen ut in utroque moderationens non exce- 
dat. 

166 Any man may uſe abſolpte Power in the Diſpoſal ef his Goods, & after what 
maner he pleaſes; that being the effe&t of Dowinion which carries with it jus #- 
tendi, vel abutendi, except there be a reſtraint put on him for publick Good. 
Alſo, if a Legacy be left to be diſpoſed of at the pleaſure of the Heir, or with, 
Condition, Sz volweris, he may deliver or withhold it ; but its nat ſo when 
the Legacy is conferred in Arbitrium Heredis,or in words importing Arbitriums 
this is evident by the words of Ulpian in did. F. 7. Quanquam autem (inquit ) 
fidei commiſſum non debetur, Si volueris: temen ſt ita ſcriptum fuerit, (1 tueris 
arbitratus, fi putayeris, {i utile cibi fucric viſum, vel videbitur : debebitur : 02 
enim plenum arbitrium voluntatis Fleredi dedit, ſed quaſe bono U1r8 COmmilſun 
reliFum. This Law ſhews a clear difference betwixt the conferring a thing 
in voluntatent (* arbitrium. | | 
167 An Avbitre'y Judge is the ſame with the prudent and wiſe Judge 
thar Cicero, in orat. pro Ant. Cluentio ſpeaks. of, Sepientis Fudicis eft 


meminiſſe ſe hominem : cogitare fibi tantum, a populo eſſe perwiſſum 5. quantum 
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end their Puniſhments, 57 
commiſſum, ſit & credituxe,[_ and its never to be thought that power is given 
to 2 Judge to do unjuſtly ] & 102 ſolum ſibipoteifatem datem 5 verum etiam fi- 
dem habitam meminiſſe : poſſe, quem oderit abſotvere :* quem non oderit condex- 
ware, © ſemper non quod ipſe velit, ſed quid Lex & Religio cogat, cogitare 5, 4- 
nima duertere, qua lege reus citetur, de que res cognoſcat, que res in queſtione ver- 
ſetur. cum hec ſunt videnda, tum vero illud et hominis magni atque Sapientis 
cumillam, judicaudicanſe, tabellan ſumpſerit : nou ſe putare eſſe ſolum : neque 
ſbi quedeungque contupierit, licere: ſed habere in confilio legem, Religionem, E- 
quitatew, Fidem : Libidinem, Odimum, Invidiam, Metum, Cupiditateſque om- 
nes amovere, maximeque exiſtimere conſcientiam mentis ſus quam a Deo acce- 
pimns : que 4 nobis diveli non poteſt,que ſi optimorum confiliorum 9 fatforum 
teſtis in omni vita nobis erit : ſine ulls metu, & ſumma cunt honeſtate vivemus. 
And the ſame with Ulpian's vir bonus, whom Alex«»der Neapolitanus ( or 
Alex. ab Alex. as he is commonly called ) Dier. genial. lib. 6. cap. 1. in fin. 
defines. Queſtioni antem ( inquit ) diures fuit quid virumbonum, quid civilen 
& politicum deceat. Viro enim bono hoc datur ut ubique ſanFus, ubique caſtus, 
pins integer ſit: cujus ne erratum quidew mininum fuerit, ne dicamvuitiun. Qui 
wullo malo perterritus, nulli calamitate vi@Fus fortune cedat, nihil expetat, nihil 
dicat, nihil faciat in viti, nifs ſummd cumlande & dignitate, in null4 re delin- 
quat, wullius reipeniteat, ſervetque federe' humani generis its inviolata in 
megnis minimiſquerebus, ut ne minima quidem labe conſcientid detineatur. Ci- 
vilem vero dixere homincn, qui legers judiciorumque metuens, quantum moribys 
legibuſque tributum et, id tanto temperament agit. ut quoad fieri poſſit, nihil per- 
peram, ant inconſulta admiſſurus ſit : qui ſud providentia, Religione, fide quantum- 
que ratione provideri petuit, —_— O& Civium ſaluti conſulat, legibus pareat, 

atria tueatur, &c. Here we bave the Qualities ofan Arbitrary Fudge, and if 
be beendued with fuch Qualities, his Arbitrery Power will not be terrifying; 
bur the Author adds 2yeme (ici. virum bonum'& civilem) nos magis fingimus 

udminvenimus. Yetevery one ſhould endeavour tobe ſuch, and to deſerve 
uch Charafters. | 

By what's ſaid in theſe Charadters, It appaarv\in the general, that an Arhj- 168 

trary Fudge can do nothing that's unjuſt to gratify or pleaſe any perſon whatſo- 
ever of whatever Degree or Quality. Now let us more particularly conſider 
from Textsof Law. 1. What he cannot 'do. 2. What he can and ſhould 
do. | | | | 
1. He cannot, without juſt Cauſe, iugment or diminiſh a Puniſhment which 159 
the Law has already determined, /. f quis reuwe 4. ff. de cufiod. reor. Farin. 
qu. 17. de deli & penis, n. 5. 6, & Jeqq. and a general ſtatute to Puniſh 
will not deragat from a ſpecial. /. ſancis 14. ff de penis. Nor in general can 
he alter any thing determined by Law 3 except upon circumſtances where the 
Law allows analterationz A caſe is look'd upon as determined, where either 
there is an expreſs Law, or conſequences drawn from Lay by parity of Rea- 
ſon, L. 11. 12. 13. ff: de ligib. or by caſtome ; for that hath the force of 3 
Lw, L. 32, ff. de Hl. to regular Puniſhments. Farin, dif. q, 17. #. 18. and if 
he capnor aJrer a Ponifhmenc, but by permiſſton of aw, he can farleſs con- 
demn the jnnocent, or abſolve the gyiſty. |. decurionune. 12. F. 1. i# fix: cog. 
de penis, for both are abamination to the Lord, Prev. 17. 15. ka 
 2.He crrmot rogaly remit a Puniſlnnent co gratify the People./.gdbeſtias 15; _ 

de pen.eipecnly itter feritence is pronunced,” | nam I 5. co. cod. & in as 
rales ir's nat fate, for them. to remit, who hare power to do it : becauſe it's 
the Intereft o} the Publijck that Crimes be Puniſhed'y thar ſo wicked meg, may 
be Reclaimgd. 1, # pzre, 20. F. de penis. © bj Oothofrid, lit. E,1.'8 operis 14. 
C. eod. and }fanquilluy be 'preſerved. Weſepb. n. 9. ff d: lit. odefwnt peccare 
| add bs © EM Ei ah boni 


£8 Of Mutilation and Demembration, 
boni virtutis honore, mali vero formidine pene. It's a ſaying of St. Bernard. 
lib. 2. de conſiderat : Impunitas incurie ſoboles, m—_— water, Rad x impue- 
dentie, iranſgreſſronum nutrix. And queſtionlels Cicers was in the right diſput- 
ing againſt Calerus; His words (Philippic 8.) areEgo nelo quemqsam crvem com- 
mittere, ut morte multandus fit : tu, etiamſe commiſerit, conſervandum putas. 
In corpore fi quid reliquo corpori noceat, uri ac ſccari petimur : ut membrorumy 
aliquod potins quam totum corpus intereat. Sic inReipubl corpore,ut totum ſalouns 
ft, quicquid eſt peſtiferum amputetur: dura vox, multa illa dur r, ſalvi ſint 
improbi, ſcelerati, impii: deleantur innocentes honeſti, boni, tota Reſpull., ca. 
* I would have no Citizen ( ſays Cicers ) deſire to dy, but thou (Calenxs ) 
* wouldeſt have none to dy though he deſerv'd it. It is but Reaſon that as in 
'* the body natural we cut off an arm to ſave che whole, ſo in the Body poli- 
* tick we do the (ame that nothing remaine alive that will make the other d 
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verbe inflited,unleſs the atrocitie of the Crime deſerve it; farin.d. qu. 17. N. 
25. And ſo Fachin. contraverſ. lib. 9. C. . 45: underſtands L, ſaccs'/arii 7. 
9 ff. de extraord. Crim-l. 1-&: 2. Cde his qui datron.occult. l. 
jul. Repet#n, and thereby thinks hereconciles the 
contrary opinions : becauſe Arbitrizev is reſtricted in /. 1. ff. de fur. bebne. 
expilaterer. ff. de efſra.on this Reaſon,that the 
it ſhould be Reſtricted : But we need not much infiſt .co debate rheQueſtion, 
becauſe our Author Crim. tre#. P, 2. tit. N, 4.Exprefly concludes by-Ar- 
ts drawn from As of Parliament,that no-mans lite can be ever taken, 
without expreſs Law 3 there: he alſo cites Chaſeness,Socinss and a Decilion 


. L ſunt quaden 
julia 17 $- hodje 3. ff.ed leg. 


and their Puniſhments. 


of Pappen...: I remit tothe place where you may read his Arguments. 


.. If it be here asked whether Arbitrary Puniſhment 
_ Amputation of an Hand or any other Member ? I anſwer, that ſeveral of the 
.DD. cited by, Matthess, Crim: «d 1:b.,48. N. 12. think it may 5 however 
; Thave riot obſerved any ſuch thing inour practice. 
Theſe are things which an Arbitrary Fudge may not doithe things he may :76 
do fallunder two beads; Firſt, he may determine a Puniſhment tor extreor- 
d inary Crimes \;, - Secondly, he may; highten or leflen the Puniſhment of Or- 
| dinary Crimes, where the Circumſtances of Fa& approvd by Law require itz 
 falienim queſtio in Arbitrio judicantis e& : pene vers perſequatie non ejus vs- 
hentati mandatur, ſed legis au@eritati reſervatur,(ays Papinian in L. acc: ſatio- 
SE Tarpil. l. Ordine 15. f. 4d munic. Andthere is a 
ſs ſeverior 3. © ibi gloſs. & Sahzeet C. ex quib, 
ahzcet anſwers the contrary Objeftiong. See many 
other Texts and Authors to this purpoſe 'cited by Feriv. d. 4 17.N. 7. who 
gives the Reaſon N. 8. (which-we mentioned before,  towit, that ſeing 
"Crimes are committed with different Circumſtances andQualities, whereby they 
are ſometimes to be excuſ'd, and at other times to be eſtrem'd. more odious 
"and. atrocious 3 C,Sicut dignums. 6..in pr. de Homicid. |. þ adulterium 38.F. 
Gracehns 4. C. 4d 1. jub deeod. and that all theſe 
din the Law, thongh ſome 
is ; therefore this power and fa- 
* cha according to Contingencies 
itriment of the Judge &.l. a#t faFa.l. quid 
avior 7.ff de his qui not.infam.where hispower of = — 


—_ F. fin. A, ad 
inent Text, i» 4 
em jerve. Wet 


invper ator 


mitted to the Arbieriment ofthe | 
{me I diligent 


E "6. 

of Reproof 
- » < Health, 
<< .,to (ay, 


h "i 
noe or by the 


4 
«< 


8. ff: deadult. |. 
_ Circumſtances. 


and Qualities could not be exp 
| beyl. antfaZe. 16, $. 1. com 2-ſeqq- 
eulty of Augmenting 
" of Fat, behov'd to beleft tothe Ar 
» 0 r3.5.per gr b : ; L 
7 Pecuniary. Muldts,and chainging thoſe Mults into Relegation, is 

. here bs the like neceſſity for Arbitrary Power in ſome civil Caſes 
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boni virtutis honore, mali vero formidine pene. It's a ſaying of St. Bernard. 
lib. 2. de conſiderat : Impunitas incurie ſoboles, venis water, Rad x impu- 


 dentie, iranſgreſſionum nutrix. And queſtionlels Cicero was in the right diſput- 


ing againſt Celenus; His words (Philippic 8.) areEgo nolo quemqsam civem com- 
mittere, ut morte multandus ſit : tu, etiamſs commiſerit, conſervandum putas, 
Iz corpore fs quid reliquo corpori noceat, wri ac ſucari patimur : vt membrorumn 
aliquod potius quam totum corpus intereat. Sic inReipubl corpore,ut totum ſalount 


f ft, quicquid eſt peſtiferum amputetur: dura vox, multa illa duri r, ſalvi ſint 
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improbi, ſcelerati, impii: deleantur innocentes honeſti, bani, tota Reſp:ll. ca. 
* I would have no Citizen ( ſays Cicers ) deſire to dy, but thou (Calenus ) 
* wouldeſt have none to dy though he deſerv'd 1t. It is but Reaſon that as in 
'* the body natural we cut off an arm to ſave the whole, ſo in the Body poli- 
* tick we do the ſame that nothing remaine alive that will make the other dy. 
*-It's a hard ſentence, it's true, but this is an harder ; let the wicked beſate, 
* and let the innocent, the good, the juſt men, the whole Common-wealth 
* bedeftroyed. This is only applyed when puniſhment is abſolutly neceffary., 
1 3- He cannot extend Puniſhment beyond merit, [t would be a hard thing 
to amerciat a man in a vaſt Sum of Money for a peccad:1lo or ſmall trifle ; or 
even for a delinquency, which does not really deſerve ſuch a Puniſhment. 
And by the ſame Rule it would infer partiality to puniſh a great fault in a rich 
Man, by the only exaQting of a Crown ; But equality mult be obſerved' be- 
twixt the Fault and the Puniſhment. 1, 16. f. de penis, farin.de deli & penis, 
qu. 17.1.9. yea, he cannot Puniſh any man more ſeverely than the Law will 
allow ; though he ſhould receive a command from the Prince. He muſt in 
this caſe, delay ſentence till he acquaint his Prince, and in the mean time cauſe 
the delinquent to be ſufficiently guarded and ſecured. /. & vindisand. 20. cod, 
de penis. | 


172 4 He.cannot Puniſh one man for the fault of another, even albeit the inno- 
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cent be nearly related to the guilty Perſon by blood, affinity or friendſhip. /. # 
20. /. Crimen 26. ff.: de penis, l. ſancimus 22. codg,cod, yea though the 
innocent perſon ſhould offer his life for the guilty. , Pnuia newo eft Dominus 
membrorum ſuorum. |. liber homo. 23. fﬀ. ad leg. Aquil, This agrees with the 
Law of Moſes, Dent. 24. 26. and..to natural Reaſon 3 for puniſhmene 
being an At of Revenge , ir muſt be inflicted upon the delinquent 
himſelf, ſeing no man can be aliens. criminis ſucceſſor; ut in d. 1.26. For as 
Seneca lays lib. 2. de irg cap. 24+ vihil iniquius quam aliquews, heredem paterni 
odii fieri. But yet wemuſt here except the Crime of Treaſon concerning which 
ſee ourAuthor.Crim.part1.13t.n.22 , op muſt allo except theLaws which 
impoſe pecuniary mult, to be payed. by Parents for thelr Children, and:Ma- 
fters for their. Servants, AF 6g. Parl..6., J«. 4 with other Ads and Laws of the 
ſame nature, vid. Farin. qu. 24. N. 154. & 189. Clar. F. fin. qu. 86. n. 5. 
where he ſays it's the: common opinion ; but there muſt be a'ſtatute for it, 
and the deli& muſt be prov'd,, and. the Puniſhment cannat exceed the Childs 
legitime. 1. 7. 8. & 9. ibid, See Matheus lib. ff.. 48.tit. 18.cep.4.N.2. 

5. He ſhould not delay the. Execution of a Sentence beyond the ordinary 
time. Cerpz. pract. erin. p: 3. q. 137+M. 2. & ſeqq.cxcept in weighty Cauſcs 
mentioned by him. N. 11, & ſeqq. leſt he thereby give occaſion to contri- 
vances for the Delinquents liberation /, cum rexs 18. cod. de penis. | 

It's queſtioned among the DD. whether Arbitrary Puniſhment can reach ad 

nam ſanguinis, and ſome are for the affirmative, others for the negative. 
ce Marante diſo.3. Gomez. de injur. C. 6- N. 8. and many others ciced by 
Furin. tit. de delif3. eb peiris qr. 17. N. 34. & ſeqq. where he ſets down many 

caſes in which it may be or not bez. but all agree in this that death can ne- 


ver 
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ver be inflicted,unleſs the atrocitie of the Crime delerve it ; farin.d. qu. 17. N. 
35. And ſo Fachin. contraverſ. lib. 9g. C. 45. underſtands L. ſaccw/arii 7. 
 L. ſunt queda'r 9 ff. de extraord. Crim.l. 1. © 2. C.de his qui Latron.occult. l. 
julia 17 F. hodie 3. ff.ad leg. jul. Repetwr. and thereby thinks he reconciles the 
contrary opinions : becauſe Arbitrium is reſtricted in /. 1. ff. de fur. lalne. L.1. 
expilatores. ff. de effraJ.on this Reaſon,that the Quality of the Crime required 
it ſhould be Reſtricted : But we need not much inſiſt todebate theQueſtion, 
becauſe our Author Crim. tre#. P. 2. tit. N. 4 .Expreſly concludes by Ar- 
guments drawn from AQts of Parliament,that no mans lite can be ever taken, 
without expreſs Law ; there he alſo cites Chaſenens,Soringys and a Deciſion 
of Pappon, I remit to the place where you may read his Arguments. | 
If it be here asked whether Arbitrary Puniſhment can be extended to the ,,; 
Amputation of an Hand or any other Member ? I anſwer, that ſeveral of the 
DD. cited by Mattheus Crim. ad 1b. 48. N. 12. think it may 53 however 
I have not obſerved any ſuch thing in our practice. 
Theſe are things which an Arbitrary Judge may not dozthe things he may 176 
do fallunder two heads; Firſt, he may determine a Puniſhment tor extreor- 
& inary Crimes 5 Secondly, he may highten or leſſen the |'uniſbment of Or. 
dinary Crimes, where the Circumſtances of Fat approv'd by Law require its 
feFi enim queſtio in Arbitrio judicantis e& : pene vers perſequutio non ejus vo- 
luntati mandatur, ſed legis auGoritati reſervatur,(ays Papinian in l. acc ſ:t10- 
mem I. F. fin. ff. ad SC. Turpil, I. Ordine 15. ff. «ad munic. And there is a 
moſt pertinent Text. in /. 7 ſeverior 3. & ibi gloſs. & Sahzcet C. ex quib. 
can, infam. irrog where Salzcet anſwers the contrary ObjeCtions. See many 
other Texts and Authors to this purpoſe cited by Farir. d. 4. 17. N. 7. who 
gives the Reafon N. 8. (which we mentioned before, ) to wit, that leing 
Crimes are committed with different Circumſtances andQualities, whereby they 
are ſometimes to be excuſ'd, and at other times to be eſt.em'd more odions 
and atrocious 3 £.Sicut dignum. 6. in pr. de Homicid. l. þ adulterium 28.F, 
imperator 8. fſ: deadult. |. Gracehus 4. C. adl. jul. deeod. and that all theſe 
Circumſtances and Qualities could not be expref{din the Law, though ſome 
be,l. aut faFe. 16. F. 1. cum 2.ſeqq. ff. depenis ; therefore this power and fa- 
eulty of Augmenting or diminiſhing Puniſhments according to Contingencies 
of Fat, behov'd to beleft tothe Arbitriment of the Judge d./. a#t faF.l. quid 
ergo 12.F.pena gravior 7:fﬀf de bis qui not.infam.where hispower of augmenting 
of Pecuniary Mulcts,and chainging thoſe Muldts into Relegation, is expreſſed. 
There is the like neceſſity for Arbitrary Power in ſome civil Caſes; as in ;,, 
that ſtated by Veneleins, 1. continuns 137. Y. cumita 2.de verh.oblig. viz. a per- 
ſon at Rome promiſes to pay a Sum of Money at Epheſus, in Aſie, and 
makes no mention of the day of payment: now the Rule in ſuch indefinit Ob- 
ligations 18 in quibus dies non ponitur,preſenti die debetur.l.in omnibus 14, de 
Reg. J«r.but Veneleins reſolves better, that the time of payment be rather re- 
mitted to the Arbitriment ofthe Judge © who is to allow ſuch a competent 
<« time as a diligent man might travel in to Epheſss, neither obliging him to 
travel Night and Day without regaird to tempeſtuous Weather, neither yet 
< allowing him to Loyter in ſuch a manner as he might be thought worthy 
* of Reproof, but ſo orders the matter with reſpe& to his Age, Sex, 
«* Health, as he may have time to go to the place appointed ; that is 
*.,to ſay, ſuch a time as others in his Condition are wont to pertorm 
* the Journey in, - and with this Proviſion, that . if he by double di- 
* ligence or by the happy occaſion of a Ship ſhallarive at Epheſus ſooner than 0- 
© thers by an ordinary Journey uſe to do, he ſhall inſtantly be obliged to pay 
* quia in eo qued tempore atque faFo I'S) eſt, nullus eſt conjeFurs locus. Theſe 
are 
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are the words of the Text,and none can be more clear to prove the neceſſity of 
ſuch a regulated Arbitrary power we have delcribed. 

And yet for all this, it cannot be ſaid the Judge is more favourable than 
the Law, or that he contraveens the Law, or departs fromits but rather that 
he is Legis avxilium as we ſaid before, and a Prelerver of the Law, becaule ſo 
the Law wills and diſpoſes, not only by many particular Texts, bur alſo by 
that general Rule, 2nod pena eft commenſuranda dlido, de qua in l. ſarcimms 
22. C.depenis. And Farin. from all this lays it down for a general 
Rule,N. 10. d. qu. that the Law has given the Judge a power, to aug- 
ment, diminiſh, or change Puniſhment, according to the Qualities or Circum- 
ſtances of the Delinquency. All this is fully proved, and the contrary Argu- 
ments {olved by Car' 2. d. pra, Frim. Þ. 3. qM. I 42. N. 22. who IS {o far 
from denying this Power to Judges, that he thinks all Puniſhments of what- 
ſoever Crimes, to be now in the Arbitriment of the Judge according to Cir- 
cumtances; and proves it. N. ſeqq. And this is agreeable to the words of 
| Ariſtotle lib. 5. ethic. C.5. Judex d bet eſſe clementior lege ſcripta, quando ejuſdens 
legis & juſtitie ratio ita fert & pati'inr, And holds, even albeit the 
Judge who is obliged to ſwear to the Oblervation of the Laws. /. rem non n9- 
' warm 14. C. de judiciis. has atually ſworn to obſerve them, Row. in rubr.f. 
de Arbitr.col. 5. ver. Item quia quanvis juraverit & Confil. 429.Cited by Farin, 
d. 9. N. 17. And the Reaſons are, that the Law it felt gives this A; bitrary 
Power to a Judge, to exerciſe it as the Circumſtances require; And in every 
Oath the Authority of Law and Equity is preſumed to be excepted. Arg, /. 
fin. ff. qui ſatiſd. cog. and an Oath takes not away common Law and Equity, 
L. ſs ex falſes 42. C. de tranſad. & |. fin. C. de non num. pc. And a Judge never 
incurrs Perjury for receding from the words ofthe Laws upon juſt grounds, 
becauſe he has power to recede inthat caſe. Arg. /.ſ/ hominem 30. ff. mandati, 
Farin.d. qu. 1. N. 17. 

But as the Law has given this power to a Judge to augment and diminiſh 
- puniſhment in ordinarie, and to determine puniſhment in extraordinary 
Crimes, yet 1. Its not every Judge or Magiſtrat that has this power, but thoſe 
- of the higheſt degree; And inferior Magiſtrats muſt conſult the Prince, ſpecial- 
ly after a Sentence 1s pronounced 3 DD. in d. F. pena gravier. Vivins in l;b. 
Commun. opin. in verb. Judex ubicwng. Covarrav. Variar. Reſolut. lib. 2. cap.g, 
N.3. Thyraquel. tra. de penis, inprefat. N.22. Jul. Clarns in pra. crim, F. 
fin. queit. 58. verſic. wlterins quero. N. 10. 2 The Judge cr Magiſtrat muſt 
in his Sentence expreſs the Cauſes why berecedes from the ordinary puniſhment 
of Law ;z but ſome think it's ſufficient that the Sentence bear ingeneral, thathe 
did it for Cauſes moving tim thereto.Clarns loc.cit. Vaſque.” entrav.illui?.C.14. 
N. 5. and this is according to the preſent praftiſe of the Imperial Chamber, 
Gail. de pac. pub. C. g.N. 22. 3. Then, he cannot proceed in contempt of the 
Law,but in all his proceedings, muſt have regaird thereto. Gail & Vaſ.lo- 
8is cit. Mynſing. cent. 2. obſerv. 50. &- 54. and to the circumſtances of the caſe; 
but if i» dubio he miſtake thecaſe and alter the Puniſhment without juſt cauſe, 
the Law preſumes tor him that he afted ex jui?: cauſa 5 this is alſo ac- 
cording to the praftice of the Imperial Chamber,G4i/. d. Ob/. N.26. where he 
cites Felin. Rom. & Bart. aſſerting it to be the praftice elſe where. 


| x88 The DD.condeſcend on many Circumſtances for impoſing or altering of 


puniſhments 3 but letus firſt conſider thoſe Seven 3 Canſa, FPerſone, Locus, 
Tempus, Qualitas, Quantitas, Eventus, mentioned by Cl:udius Saturninus ind. 
l. aut facta. 16. ff. de penis. 

183 IT. As to theCav/e. The D D. have written largely on it : but to be brief, 
the Judge is to conſider with Marcianys in l. perſpiciendum- 11. F. delingui- 
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tur 2: ﬀ: de per. If the Delinquent ated ex propoſito, wel impety, wel caſy, 
hegives this Example of the firſt, when onecomes with a Company to perpe- 
trat the Fat ; of the ſecond, when he falls a fighting in Drunkenne's ; ot the 
third, when at Hunting he kills a Man by a Dart thrown at a wild Bea't; to 
thele add a fourth, to wit, c{p4, or Negligence. I only name them; for 
2Jl ofthem are deſcribed by our Author tit: Murder ; andcertainly they make 
a great Alteration as to Puniſhment, even in the caies of Killing, Matrlation 
and Demembration, Farin: de Homicid: qu: 119: N: 7. 2.The Judge ſhould 
conſider if the Crime be conſummated or attempted only ; the laſt is not to 
be ſo leverely puniſh as the firſt,as is clear by the caſe of an Arbitrary Crime 
ſtated /: 1: in p in: F: wlt: de extraord.Crim. l: qui autcm 3: ff de Lis qui noi: 
infam.t; volgaris 21: F: qui furtiff: defurtis. Except in Trealon {: qr iſquis 5: 
c: ad leg: Jul: Majeſt. Paricide /: 1: in fir; ad leg: Pomp: de Paricid. et Are: 
[: 6. eod. Attempting to kill an Infant /: f quis: 8: C: adlee: Corn: de ficar: tor 
In this there is more Cruelty, than in attempting to kill aman. Firin: de Ho- 
micid: qu: 119: N: 22. And a Wites attempting or declaring her In:ention 
to kill her Husband 3 et 2 contras(: fi forte mulier: 9: C: ad leg: Corncl: de fi 
car. and this may be the Reaſon, that they live in a conjund Society,and under 
mutual Truſt.There be ſome other atrocious Crimes wherein cora1zs 15 to be 
puniſhed, as if the Crime were conſummated,vid: Farin: de Homicid: qu: 124- 
N: 1: &- ſeqq. But in caſes not ſo atrocious, Conatws is never equal'd to Con- 
ſummation. 3. The Judge ſhould confider it the Delinquent aCted of / is own 
accord, or by command of anether; in the firſt caſe he is to be puniſh'd, and 
all the Laws above cited prove it. Inthe ſecond caſe it the Crime was com- 
mitted by a Servantatthe Command of his Lord 3 or by a Fupilat the Com- 
mand of his Tutor or Curator, and be not Arrocious the Puniſhment may 
be remitted, /. adea. 157. in piin. ffs dediver:Reg: jur. the like when one 
atsby command of a Judge, [: nox videntur. 167. cod. The like in a Souldi- 
er obeying his Officer whom he was oblig'd to obey ; as in the cale 2. Dec. 
1641: part 1: N: 86: ſupra, Jaredin againſt Edwoniton; in which Mutilation 
committed on a Deſerter by one who was obliz'd to apprehend him was ex- 
cuiled. The like generally holdsin all caſes, where one is oblig'd to obey, /: 
is damnum: 169: ff: de Reg: jur. And though the Crime be Atrocious, the 
Command of a Superior where there was no Obligation to obey, mitigars the 
Puniſhment. [:Servws: 20: ff: de oblig: et aG: I: Servus 8: Cap: ad leg: Jul: de 
vi p' bl: I: ſs Servns: 2: C: de ſepuich: wiol: I: qur cum 118. 4.9. qui filiune. 11. 
ff de re milit. but doesnot liberat, and this agrees with Carp: 2: pradt; Crim: 
p: 1: qu: 4; N: 7: 8. where he cites not only Texts of Law, but a Deciſicn 
of the Supreme Court of Saxony: and with our Prattique, tor March 1671. 
it was found after a moſt contentious Debate, that two Boys, the youngeſt 
whereof was not twelve years of Age, ſhould paſs to the Knowledge of an 
In:uelt for aſfiſting ip the Company of 15 Armed men lent by their Father 
to demcliſh an Houſe in the timeef a Storm, whereof the Purſuer was in Poſ- 
ſeſſion. Theſethings I have the more inſiſted on, becaule they frequently oc- 
cur as Excuſes and Extenuations in Proceſſes of Mutilation and Demembration. 
2. The perſon ( whether conſidered as Agent or Patient ) makesa great Al- 
teration in Puniſhment, 4d: /: aut faFa 16 Y. Perſona. 3: f: de pen. Fach 
may be conſidered under four Heads, Sex, Age, State, Quality. 1. As to 
the Sex; the Law deals more mildly with Women than with Ven, on theac- 
count of their Infirmity both of Body and Mind, /: f adulterinm 38: F: 7:6 
8: ft: ad leg: Ful: de adult: I: quiſquis 5. $: ad filias 3: C: ad Ig: Ful: Mijeſt. 
I: Sacrilegii 6: ff: ad leg: Jul: peculat. And when they are the perſons injurd, 
the Law puniſhes the Delinquent with the greater ſeverity, becauſe they are 
the leſs able to defend themſelves ; And therefore albeit Detormity in a man 
L Fs | | occalion'd 
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occafion'd by Wounding or Mntilation doth not augment the Puniſhment. 
Farin. de Homicid: inſp: 4: q:119: N: 118. yet the contrary is true when a 
Virgin is thereby deform'd, becaule in that caſe ſhe geeds greater Tocher or 
Portion. Farin: loc: cit: de deli: Cap: 6: Rubric: de injur: N: 12. verſe. addi 
tamen. Farin: d: queit.N: 119. 2. As to the Age; Albeit Minority does not 
procure Impunity, if the Delinquent beſuch as tor Age may be doli Capax, 
L. impunitas 7: C: de penis. Mackenzie p. 1: tit: 1: N: 5. yet Minority exte- 
nuats Macker:zie loc: cit: becauſe of the imbecillity of Judgment, /: f ex cauſa 
g: F. n#nc videndum. 2: |: auxilinm 37: F: 1: ff: deminerib. tid: Carpz: pra: 
crin:: p. 3.9: 143. upon theQueſtion how far Minority excuſes or mitigats 
the Crime. And generally in omnibus penalibus judiciis & etati & impru- 
dentie ſuccurritur. I: 108: f* de Reg: jur: Tyraquel: de pen: temper: Caf: 7:Me- 
noch: de Arbiir: Caſ. 329. and therefore if a Minor ſhould »rntilat or wound 
his Neighbour, his Nox-age would mitigat but not excuſe the Mutilation, ſe- 
ing it doth not excuſe him in Homicide; but if one »wtilats, wownd:, or de- 
wen bersa Minor, the Puniſhment may be avgrented according as he is ca- 
pable or |: {s capable to detend himſelf, In like manner, regard is to be had 
to old and decrepit Perions when they commit the Injury, /: 32 f: de termin: 
210t. or receive it, /. ſi quis in grazs 3: F: igneſcatur. 7: f: de $.C. Sil :n. Ty- 
raqucl: d. tra@. de pen. Caſ. 8: Menoch. caſ; cit. The Reaſon is they become 
weak in Judgment, like Children. Carpz. pra@. crim: p.3. queit. 144. 3. 
The ſtate and condition of the perſon makes an Alteration in Puniſhments ; 
eſpecially it they be corporal and ignominious. Slaves were: more ſeverely 
puniſhed, than free Men, for the ſame Crime, /: 1: 10: & {: 16: $: perſona 


de penis: l. capitalinm. 28: Y: rom omnes. 2. eod.and Intamous more than Fa- 
mous. d: /: 28: CF: lt. 4. As to the Buality; Itscertain that if any man 
demember, mutilat or any ways Invade a Magiſtrat, Parent,or Perſon of Ho- 
nour, he commits a greater Injury, and is more ſeverely to be puniſh'd than 
if he had Invaded his Equal or an abject perſon, 4: /: 16: $: 3: f*: de pen: Lult: 
fied: d:hF: 7:6 9: init. deinjur. Eutit a Magiſtrat or Perſon of Honour 
ſhould commit theſe or the like Crimes againſt a perſon of lower Degree, he 
ſhould not incurr the ſame corporal Puniſhment. This we ſee in the Inſtance 
of the Decuriones who could not be condemned to the Mines,nor to behang'd 
or burnt alive,l. mori. 9. F. ifte fore ſunt pene. 11. ff. de pen. And the Em- 
perour Hadrian would not allow them to be puniſhed capitally unleſs for Pa- 
ricide. I: Divus 15: ff eod. and their Children had the ſame priviledge d: F:171. 
Neither could any perſon of Repute be puniſh'd with Fuſtigation, 4. 1. 28. F. 
| 2. nor be lent to the Mines, $. 5. neither were Nobles to be puniſh'd by hang- 
ing, Tyraqucl: de nobilib: Cap. 20. N: 104. & 106. Covarr. Reſol, lib, 20. cap: 
g: de penis crim: eorumque modo. N. 34. & ſeqq. nor to undergo ignominious 
Puniſhments, Fulgoſ. Con ſel. 167. But to compenſe this, the pecuniary Puniſh- 
ment of a Nobleman went much higher,becauſe of his Riches,Covarr. di, lec. 
. The Place where the Crime is committed, makes the ſame A to be 
Theft or Sacrilege, and tobe puniſhed with Death, or a leſs puniſhment, 4.1. 
26. F. 4-f de pen. He that Mutilats or Wounds another in the Church, 
Theatre, Mercat-place, orin the preſence of a Magiſtrat, is more Criminal 
than if he had done it in a privat place, d.F. 9. in?. de injur. And for the 
ſame cauſe, © its Treaſon to- Strike, Hurt or Slay any perſon in the Parlia- 
* ment-houſe during the holding of the Parliament, or within the King's 
* Inner-Chamber, or Chamber of Preſence, the King for the time being with- 
< in his Palace; or where the Lords of Seffion fit for Adminiſtration of Ju- 
* ſtice, at the time they are fitting, or within the Kings Privy Council Houſe, 
*the time of the Council fitting there; or in preſence of his Majeſty, 
* where ever His Highneſs ſhall happen to be for the time. AF 175. Parl. 13. 
* 74. 6. Which Actalſo inother particulars makes the circumſtances of Place, 
to 
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to augment or diminiſh puniſhment. See alſo what we ſaid concerning Am- 
putation of the Hand,with reſpe& to the Circumſtance of P/ace.N. 154. ſupra. 


4. Time makes a difference betwixt a Di#rnal and a noGurnal Thief. d.l. '%4 


16.F. 4-f. de per. The firſt 1g puniſhable pers ordinaris, the laſt pe:4 ex- 
traordinaria, |. 1. &* 2. de furib. balnear. and betwixt Lreakers of Priſon in 
the »ight and in the day-time. I. 2. f. de effrafor. In like marner, a Delin- 
quent who rezterats a Crime, 1s more ſeverely puniſhed than if he had been 
but once guilty. /. 3.C. de Epiſc. audient. 1. Capitalinm 28. F. ſolent quidan. 
3. 8. Graſſatorer 10. & Y. famoſis. 15. ff. de penis. In this laſt Paragrapt,Fa- 
mous, or common Robbers are ordained to be hanged in the places where 
they moſt frequently tranſgreſſed, that others by beholding their pun:ſhmenrg, 
might be deterred from committing the like Crimes, and the Frienils and near 
Relations of theſe whom they had murdered or robbed, might be thereby 
comforted ; In the above-cited caſe, t5. July 1642. Chynes agtinſt Monat 
and Nevings,their Fynes, or pecuniary Muldts were made greater than ordi- 
nary, becauſe the Pannels had been guilty of the like Crimes before, as the De- 
cifion bears. Under this circumſtance of Time,the DD. bring in long Imepri- 
ſonment, taking off the Puniſhment of Baniſhment, in regaird that Sq»alor Car- 
ceris, which deprives a Man of the uſe of Light and free Air, isof it ſelf a pu- 
niſhment, /. ommes. 23; C. de penis. and likewiſe Baniſhment taking off the 
Infamy which accompanies a Crimedeſerving a pecuniary Mult, in regaird 
that Relegation 1s more leverethan the other. /. quid ergo, 13. F. pena gramor, 
. de his. qui not. infam.. But Carpz.. makes diutine in carcerilus datentio, to 

a Circumſtance by it ſelf, p. 2. qu. 149. 

5- Quality of the Fa@, ( of the perion we nave ſpoken already). diſtin- 18; 
uviſhes atrocious from leſſer Crimes. 4 FE. atrox. 9. inſt. de injur. manifesh 
heft trom not marnifest; Expilators from Theives; T umults from contrived 

and deſigned Invaſions 3 Petulancietrom Violence, d. 1. 16. $. 5.f. de per. 
common Theft from peculat, which is a ſtealing or concealing of publick 
Money. l. 4s O& IO, f. ad leg. jul. peculat ED, ſ, acre. and from Sacriledge. [.6. eod, 
which is a ſtealing of things dedicated to pious uſes, and puniſhable with 
Death. 1, 9. cod. And Demembration of an Eye trom Demembration of a Finger, 
becauſe the Eye is a more neceſſary Member than the other, and the Injury 
done to it ſhould augment the puniſhment. 

6. Bxantity diſtinguiſhes Furtum ab Abigeo. 4. |: 16: F: 7. It being a great- 186 
er Crime to take away a whole Herd of Swine, which is Abz 'eum ; than to take 
away one of them, which is Furtum : And it's a greater Crime to give many 
Wounds, than to give but one; and to Demember, than to Mutilar; and 
therefore the Puniſhment ſhould be the greater. | 

7. Event encreaſes Crime and Puniſhment, 4: /: 16: F: 3. It was a greater ,, 
Crime to burn the Corns in Africe, which ſerv'd the Miners, than in ijome 0- 
ther Countries, becauſe the want of Food obſtrufted the Work, and the great 
Profit that aroſe from ic. Andit's a leſs Crime to ſtrike off the Hand of a fin- 
ple man wanting a Trade, and Family, than of an excellent Artificer, who by 
his Handy-work maintains and enriches himſelf, his Wife and Children : and 
the Delinquent ought to be the more ſeverely puniſhd, and to pay greater 
Damnages in the a(t caſe, than in the other. | 

Damnages are due by the Rul-s of natural Equity and Reaſon ; and Fa- 188 
rim: in(p: 4:4: 114: N: 93: cites Mir/il. to proveit,and alſoexpoſtulating with 
Criminal Judges who content themſelves to condemn the Man-ſlayer to die 
for the Crime ; but decern no Damnages to be pay'd to the perſons mjurd. 
Further Farir. ſays, that where ever a Criminal Action ariles ex Del;Fo.there 
alſo ariſes AG io in faFum evi k qui nemine 25: &l. Hodie 32. F: 1: 
ff: ad leg: Cornel. de falſ.and that the Fisk ſhould not carry away all the Coods 
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of the condemned Perſon, by vertue of the Confiſcatien, to the prejudice of 
the damnified Perſons and their Heirs; and cites Deci/: L acer: 62: N: 30. 
But then the main Queſtion will be, how far the payment of Damnages 
ſhould extend ? To clear this the DD. diſtinguiſh them in J#tri»ſech and F xe 
trinſick. Intrinſick, reſpe&t the Reward of PMfyſicians and the Expenſe of the 
Cure : Fxiri»ſfch, reſpe& the value of the loſt Work, which the killed »wnti- 
lated or d:membered Perſon might have gain'd,if the Crime had not been com- 
mitted. Both theſe Damnages ought to be pay'd, /:. qua at tone 7: in prin: in 
thoſe words quod minus ex operis, ﬀ: ad ig: Aquil: which Law ſpeaks expreſly 
de uulnerante. There is another excellent I ext i» /: ex hac lege 3: ff: fo gua- 
drap: pauper: in theſe words, et operarum amiſſarum _ amiſſurus quis eſ- 
ſet : and another Text 3" |: fin: f* de his qui effud: vel dejec: in ahele words, 
preterea operarum quibus caruit vel cariturns eff. Many other Textsare cited by 
Farin: d: inſp: q: 114. N: 95: & 96. where he expreſly ſtates the cale of Tradeſ- 
met, and concludes, that it a Nobleman wt .o livd upon his Revenues, and 
not accuſtomed to work, be kill'd,nothing is due upon the account of Work- 
manſhip, or other extrinſick Damnages, and that the ſame holds, when a man 
is killed or wounded that had no Trade. And further N.N. 115, 116, 117. 
he perſiſts to prove the Obligation of Damnages for I:ſt Work and cefſant 
Gajnevenin the caſes of Debil tation, Mutilation, and preſcind. ng of Mer bers. 


«go This Obligation to pay Damnages is founded upon a Divine Law,Exod. 20. 


18, 19, -# men iirive together, and one ſmite another with a ſtone or with his 
fiſt, and he die not but keepeth his bed : if he riſe again, then ſhall he that ſpate 
him be quit : only he ſhall pay for the loſs of his time 3 and ſhall cauſe him to be 
throughly healed. Here is a Warrant both for Extri»ſick and Tririnſ« k Dam- 
pages 3 and we ſhew before bow far the Jews decerned Damnages by ' vertue 
of this T«xt. | | 
:9: The Modification of Damnagesisto be made at the Arbitriment of the Judge, 
Memnoch: de Arbitr: Lb: 2: ca/: 122: N: 3. ( and in N. x, he cites the foreſaid 
Text in Exodus as its Foundation ): In mam ax, the Quality of the per- 
ſons is to be confidered, and an Oath 7s litcm may be taken after Taxing, Fa- 
rin: d: inſp: 4: N: 113: it the Crime was committed ex dolo, and not other- 
wiſe. N: 114: ibid. Allo the Judge may make uſe of skillful men to enquire 
into theſe Damnages, 7bid: where he cites Sahcet andothers; and the number 
of the injur'd perſons Family isto be conſidered, not only as it conſiſted of 
Parents, Wife, Children and Servants, whom he was obliged to maintain : 
But alſo of Strangers who had their Entertainment by him, and could not o- 
therwiſe maintain them'elves, Faris: d: inſp: 4. qu: 119. N: 105: 1c6. Fur- 
ther, he thinks the Delinquent ought to pay all Damnages which theſe in So- 
ciety with him ſuſtained by the Breach of that Society, N: 106: bid: where he 
Cites ſeveral Texts, and D D. anent the matter of Arbitrsry Puniſhment and 
Damnages. «lf any one deſires to be further fatisfied, he may conſult the Au- 
thors above cited,and particularly Fariz: and Tyraquel: locis cit. Ant. Mat- 
theus adlib: 48: ff: tit: 18: cap: 4. And Carps: d. p: 3. q:149. where headds 
other five Circumſtances for mitigating Puniſhment. Tx. A promiſe of Miti- 
pation, to draw forth a Confeſſion. 2. A ſpontaneous Confeſſion. 3. Long 
Impriſonment. 4. The Intercefhion of a yourg Maid to obtain the Delin- 
quentin Marriage. 5. The $killtulneſs of the Delinquent in ſome uſeful and 
eminent Art. 

192 Having drawn out this Diſcourſe to a greater length than I intended, 1 
ſhall conclude with a few Conſiderations taken from the Law and PraQtique of 
this Kingdom. Weſhew before that Matilation and Demembretion are by the 
dayly Practice puniſh'd Arbitrariz by the Lords Commiſſioners of the Jufticia- 
ry 3 whoare inuſeto decerna Sum of Money to be payed by the Pannel or 
Delinquent 
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Delinquent to the Party injur'd, for all hecan ask or crave, either for Dam- 
nages or Puniſhment, except the Delinquency be very atrocious,and then they 
alſo Impriſon or baniſh the Delinquent : likewiſe, they modify a Fine to be 
pay'd to the King, ( eſpecially if the Crime be Demembration ) and the Delin- 
quent finds Caution to ſatisfy che Damnages and Fynes decern'd, or to go to 
Prilon till he pay : He is allo Burthened to procure a Remiſſion, and for that 
efte& the Puriuzr is decern'd to give him a Letter of Slains. Theſe things be- 
ing dayly praRiſed need no Confirmation, but if any one defires to ſee Proofs 
he may read the following Deciſions, 8: March 1685. where 1 ermont is find 

| in 3co Merksto be pay'd to Fowlis, for demembrating him of the Ring-Finger 

ot his left Hand,and his Goods Eſcheated to the King. 19. Fib. 1608.where 

D-ncan found guilty of mutilating Devidſon Meal-maker, oftwo Fingers of 

his left Hand, is decerned to pay the Expenſe of the Cure, and remitted to 

Priſon till he ſarisfie, and to obtaina Letter of Slayns. 11. March 163 1.Scot 

found guilty of breaking Crawfords Leg, isdecerned co pav 250 Merkstohim, 

he granting a Letter of Slayns. And 15. Decemb. 1630. Kennedy in Maybole 

3s decerned to pay 100 Merksto Barclay for the Cure of his Arm which he had 

mutilat. And 15, F#ly 1672.Mowet and Neivings purſued by Cheyne of Val- 

ley and his Brottier, tor Mutilation and Demembration, were decerned to pay 

a thouſand Pounds to the Puriuers, and aFyne to the King; and toprocure a 

Remiſhion,as the Privy Counc'l had recommend<d;as may be ſeen in the Crimi- 

nal Regiſters, 29. J«ly 1642.and 25. Azg«ſt tol'owing. But Damnagesare ne- 

ver dccerned, unleſs the Party injurd purſue for them; and all this 

is founded on an old Statute, Cap: 11: Stat: 2: Rob: 2. which likewiſe 

preſcrib-sa corporal Puniſhment, and the method of Purſuing 3 the words 

are © It any man mutilaty another, or Wounds or Beats him by torethought 

« Fellony, and the Party griev'd purſues him before a Judge by Suit or Com- 

&« plaint, ſuch Form and Order of Proceſs ſhall be deduced and led again(t 

% the Treſpaſler, as is ordained againſt a Man-flayer, until he compear at a pe- 

< emptory day, and then he ſhall paſs to the knowledge of an Afſize 3 and 

< it he be convict by the Afſſze, he ſhall Redeem his Life from the Judge or 
© Major, and by the Conſideration ofthe Judge he ſhall atisfie the Party les'd; 
« And it he be not puriu'd by the Party les'd, he ſhall be Indifted for: that 
<< Deed, and thole an Afſize,at the Juſtice Air,without delay or excuſe, & be« 

& jng convid, ſhall Redeem his Lite and Afyth the Party. The Foundation 

of the Action for Damnages lies in theſe words, which appoint the Party 
les'd to be ſatistyd by the Conſideration of the Judge, when the Party les'd . is 

Puriuer, and to be Afythed it the Delinquent be Indicted. 

But the great Difficulty lyes in theſewords of the Statute, which ordains the ,g; 
Delinquent who mutilats or wounds another by forethenght Fellony, tobe purſued © 
by the ſame manner of Proces as « Man-ſlager is purſued,and if he be convitt to 
redeem his Life: which leads. me to the laſt Puniſhment of Mat:lation and. 
Demembzation | promiſed to ſpeak mn, ,viz. If it be Capital ? For the Words 
HE SHALL REDEEM HIS LIFE, imply, that the Judge if he find cauſe, 
may inflit Capital Puniſhment, if the Crime be committed by forethonght 
Felleny, which is the caſe of the Statute. The Grounds of this Difficulty, be- 
fide the words of the Statute, are 1. That Skeer, who in the Latine Copy of 
the old Statnres has writen learn'd Notes on them, paſſes this Statute without 
any Obſervation, which holdsfurth that itappeared difficult to him,or other- 
wile, that it plainly decreed that capital Puniſhment wighe be inflicted in the 
caſe of the Scatute. 2. There are divers later Laws, vis. AZ28. Parl. 3. Fa. 
4. AG 118. Parl. 7. Fa. 5. AGF 76. Park 6. and AZ 3. Parl. 21. Ja.6. which 
rank the Crimes of M»t:lation and Demembration with Homicide and other 
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Capital Crimes, and ordain them to be purſu'd by the ſameform and mannerof- 
Proceſs;which are the very words of King Roberts Statute. And none of theſe 
Statutes are reſcinded by any poſterior Law. 3. It Treſpaſſers were not ly- 
able to the pain of Death, but only to pecuniary Multts, they would nor 
need Remiſftions, and yet by the above-cited Deciſions it appears, that the 
Judg-s after they had decerned Damages to the Party injurd, and Fines to the 
King, they decerned them to procure Remiſhons, and the Plainriffe ro con- 
ſent thereto, by granting a I etter of Sl.:ines. Moreover, upon the 17. of 
May 1610. Keith,purſued by Lind/ey for Demcmbration, produced a Re- 
miſfion which hehad obtained before the Purſuit, burdening him to afſyth 
the Party, which ſhews that an Afythment is not ſufficient to free the Party 
of further poniſhmenr. Lai7ly, There's a Letrer from 1he King to the Privy 
Council recorded in the Journal Books, 14. Sept. 1608. recommending that 
Henderſon for demembr:'ing Montgomery of three Fingers of his left Hand 
might be baniſhed, becauſe it was not afual in this Nation to infli& the pain 
of Death for the Crime of Dewembratiov. Theſe words do imply that there 
was a Law for that Puniſhment, but it was gone in Deſuetude : And theſe 
grounds of Doubt are conſiderable. Bur ro me it feems that the 'Starute of 
King Robert was made only ad terrerem and to force a Ranſome from the De- 
linquent, becauſe it runs nqt in the Stile of a perer ptory and poſitive Starnte, 
but in words importing that the Life was in the Kings Will, and was to 
| beredeemed by a Ranſome at the Diſcretion ofthe Judge, and fo it comes to 
the Senſe which S. Cecilivs in his Conference with Phavorinus puts on the Law 
of Retaliation in t'e XII Tables z Andir would have been very hard, after 
all Nations have rejeded tri Retaliation to have pumſhed Demembration 
with Death, unleſs the Crime were accompanied with ſuch atrocious Cir-- 

cumſtances, as might juſtly augment the puniſhment. Weread in Strabo 17h. 
' Is. thar ſome Indians did both inflift Retaliation and Death ; but Grotins 
de jure B. &-. P. lib. 2. cap 20. proves by many Teſtimonies that Chriſtians, 
though they may juſtly demand Puniſhment, yet ſhould incline to the meck- 
eft part. And the Law givesitfor a Rule iz penalibus. |. faFum. 155. F. 2. 
I+ de Reg. jur. unleſs the Crime be very atrocious, and then Severity is neceſ- 
fary. 1. perſpiciendum 11. in prin. ff. de penis. 


